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BEFORE THE
| LLI NOI S COMMERCE COMM SSI ON

IN THE MATTER OF:

COMVONWEALTH EDI SON

Petition for approval of the
Energy Efficiency and Demand
Response Pl an pursuant to

COMPANY
No. 07-0540

N N N N N N N N N

Section 12-103(f) of the
Public Utilities Act.
Chi cago, Illinois

January 4, 2008

Met, pursuant to adjournment, at 9:00 a.m

BEFORE:

Ms. Cl audi a Sai nsot and M. Douglas E. Kinbrel
Adm ni strative Law Judges

APPEARANCES:

MR. M CHAEL S. PABI AN
10 Sout h Dearborn Street, 49th Fl oor

Chi cago, Illinois
- and -

60603

SI DLEY AUSTI N, LLP, by
MR. MARK R. JOHNSON and
MR. MATTHEW R. LYON

One Sout h Dear born
Chi cago, Illinois
appearing for

MR. CARMEN FOSCO,

Street
60603
Commonweal t h Edi son Conpany;

MR. JOHN FEELEY and
MR. ARSHI A JAVAHERI AN

160 North LaSalle
Chi cago, Illinois
appearing for

Street, Suite C-800
60601
| CC Staff;
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APPEARANCES (cont.):

MS. SUSAN J. HEDMAN

MS. KRI STI N MUNSCH

100 West Randol ph, 11th Fl oor
Chi cago, Illinois 60601

appearing for the People of the

State of Illinois;

MR. ROBERT KELTER

35 East Wacker Drive, 13th Fl oor

Chi cago, Illinois 60601

appearing for the Environment al

Law and Policy Center;

MS. ANNE McKI BBI N

208 South LaSalle Street, Suite 1760

Chi cago, Illinois 60604
appearing for the Citizens

MS. CYNTHI A A. FONNER
550 West Washi ngton, Suite 300
Chi cago, Illinois 60661

Utility Board,

appearing for Constellation New Energy, Inc.,
and Constell ation Energy Comuodities

Group, Inc.;

SM GEL, ANDERSON & SACKS, by
MR. SCOTT H. DeBROFF

4431 North Front Street, 3rd Fl oor

Harri sburg, PA 17110

appearing for Consumer Powerline;

MR. BRI AN P. GRANAHAN

407 South Dearborn, Suite 701

Chi cago, Illinois 60605
appearing for Environment
Educati on Center;

I1l1inois Research and
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APPEARANCES (cont.):

MR. CONRAD REDDI CK

1015 Crest Street

Wheaton, Illinois 60187
appearing for Illinois Industrial
Energy Consuners,;

MR. RONALD D. JOLLY
30 North LaSalle Street, Suite 900
Chi cago, Illinois 60602
appearing for the City of Chicago;

MR. M CHAEL A. MUNSON
123 North Wacker Drive, Suite 1800
Chi cago, Illinois 60606
appearing for Building Owners and
Managers Associ ation;

MR. ANDREW WETZLER
544 \White Oak Pl ace
Wor t hi ngton, Ohio 43085

appearing for Natural Resources Defense Council.

43



10

11

12

13

14

15

16

17

18

19

20

21

22

W t nesses:

Peter Lazare
M chael Bran
James Eber

Paul Crinrin

Chri stopher

Direct

Re -
Cross direct

Re - By
cross Exam ner

dt

e

Thomas
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NUVMBER FOR | DENTI FI CATI ON
ConmEd Nos.

1.0, 4.0, 4.1, 7.0, 7.1

8.0, 8.1, 8.2, 13.0, 16.

18.0, 19.0 52
Staff Nos. 1.0, .1,

2.0, 2.1 53
ELPC Nos. 1.0, 1.1, 1.2 53
BOVA Nos. 1.0, 1.1-1.4,

2.1, 2.2, 3.0, 3.1, 3.2 55
NRCD No. 1.0 56
Il EC Nos. 1.0, 2.0, 2.1 57
AG Nos. 1.0, 1.1-1.10 58

Staff Nos. 3.0 and 3.1

ComEd Nos. 2.0,
5.0, 5.1, 5.2,

5.

. 0,
31

14. 0,
11. 0,

CuB Nos. 1.0, 1.01-1.07
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(Wher eupon, the follow ng
proceedi ngs were had in
Docket No. 07-0540.)

JUDGE SAI NSOT: And in 07-0540 there was a
petition for leave to intervene filed by Blue Star
Ener gy. Is blue Star Energy here?

(No response.)
Is Blue Star on the phone?
(No response.)
| think | can pass that one.
Anyt hing el se? Any other routine
matters?
(No response.)
No routine matters? Okay.

JUDGE SAI NSOT: Going numerically, you're next,
M . Pabi an.

MR. JOHNSON: Good nmorni ng, your Honor. We
will start with ComEd -- we would move for adm ssion
of ComEd's Exhibit 1.0, which is Commonweal th Edi son
Conpany's 2008 to 2010 Energy Efficiency and Demand
Response Plan filed on Novenber 15th, 2007, on

e- Docket and verified by M. Brandt also on
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November 15th, 2007. This document also includes
appendi ces A through F.

MR. PABI AN: Your Honor, two copies to the
court reporter and one to you, is that what you want?

JUDGE SAI NSOT: How many copies do you have?

MR. LYON: We have three total.

JUDGE SAI NSOT: Why don't we just do two copies
and Judge Kinbrel and | can share. The court
reporter has her hands full.

And that's just 1.0; right?

MR. JOHNSON: Correct. They're not all that
have | arge, your Honor. The next exhibit ComEd moves
for adm ssion for is ComkEd Exhibit 4.0, which the
direct testimony of Martin G Fruehe. Thi s al so
includes ConmEd Exhibit 4.1 to M. Fruehe's testinmny
and as well as ComEd Exhibit 16.0, which is the
affidavit of M. Fruehe filed on e-Docket on

(Phone interruption.)
And then it is finally the affidavit
of M. Fruehe filed on January 3rd verifying his
direct testimny on the exhibit incorporated therein.
JUDGE SAI NSOT: s that 16.1 or just an
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attachnment to 16.07
MR. JOHNSON: The affidavit is just a separate
exhi bit, ComEd Exhibit 16.0.
JUDGE SAI NSOT: Oh that -- it's just that's it?
MR. JOHNSON: The affidavit is stand al one,
right, and his direct testimony is ComEd Exhibit 4.0,
JUDGE SAI NSOT: Ckay. Got it.
MR. JOHNSON: ConmEd next mopves for the
adm ssion for the direct testimny of Frank
Hunt owski, which is ComkEd Exhibit 8.0 It also
includes M. Huntowski's attachments to his direct
testinony, which is ComEd Exhibit 8.1, as well as
ComEd Exhibit 8.2. It was filed on e-Docket
November 15th, 2007. | would also move to admt the
affidavit of M. Huntowski filed on January 3rd,
2008, ComEd Exhibit 19.0.

Finally, ComEd would move to admt the
direct testinmny and rebuttal testinony of Nichol as
P. Hall. The direct testinony filed on
November 15th, 2008 is ComEd Exhibit 7.0, as well as
ComEd' s Exhibit 7.1, an attachment to M. Hall's

direct testinmony. We also nove to admt M. Hall's
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rebuttal testinony filed on Decenber 21st, 2007 on
e- Docket, it's ComkEd Exhibit 13.0. There are no
attachments to that testinony.

And, finally, we nmove to admt the
affidavit of M. Hall filed January 3rd, 2008, and
it's ComkEd Exhibit 18.0.

JUDGE SAI NSOT: s that the final exhibit?

MR. JOHNSON: | believe so, your Honor. Did |
mention the rebuttal testimny is 13.07?

JUDGE SAI NSOT: Mm- hmrm

MR. JOHNSON: | believe that's all we have.

JUDGE SAI NSOT: Thank you.

MR. PABI AN: Just to clarify, we will be noving
to admt DR responses that we tal ked about |ater but
that's after we get them marked | ater on.

JUDGE SAI NSOT: OCkay. That will be on the
break.

MR. PABI AN: Ri ght .

JUDGE SAI NSOT: So you all will be doing things
on the break.

Okay. |s there any objection to
adm ssion of ComEd Exhibits 1.0, 4.0, 4.1, 16.0, 8.0,
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8.1, 8.2, 19.0, 7.0, 7.1, 13.0 or 18.07
(No response.)
Okay. Heari ng none, your motion is
granted, Counsel -- wait a m nute.
MR. REDDI CK: | had previously indicated there
woul d be a motion regarding M. Crunrine's testinmony.
MR. PABIAN: This isn't Crunrine.
MR. JOHNSON: Correct. And Crunrine is not in
t hat stack of docunments.
MR. REDDI CK: Okay.
JUDGE SAI NSOT: Any objection?
(No response.)
Your motion is granted, Counsel.
(Wher eupon, ConEd
Exhi bits Nos. 1.0, 4.0, 4.1, 7.0,
7.1, 8.0, 8.1, 8.2, 13.0, 16.0
18. 0 and 19.0 were
admtted into evidence as
of this date.)
JUDGE SAI NSOT: So now we're done with ComEd.
Who would like to go next?
MR. FEELEY: "1l go. For Staff -- the Staff
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will move to admt into evidence the direct evidence
of Richard J. Zuraski for identification as |ICC Staff
Exhibit 1.0 along with his attached affidavit,
Exhibit 1.1. These were filed on e-Docket.

Staff would also move to admt the
direct testimny of Bonita A. Pearce marked for
identification as I1CC Staff Exhibit 2.0 along with
her affidavit marked for identification as
Exhibit 2.1, this also was filed on e-Docket.

JUDGE SAI NSOT: Any objection to have adm ssion
of Staff Exhibit 1.0, 1.1, 2.0 or 2.17?

(No response.)

Heari ng none, your notion is granted.

(Wher eupon, |1CC Staff

Exhibit Nos. 1.0, 1.1, 2.0 and 2

were admtted into evidence as

of this date.)

MR. KELTER: Your Honor, Environmental Law and
Policy Center moves for adm ssion of the testinmny
exhibits of Jeffrey C. Crandall marked as
Environmental Law and Policy Exhibit 1.0, his
background description marked as Exhibit 1.1, and the
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study marked as Exhibit 1.2.
JUDGE SAI NSOT: Any objection to adm ssion of
t hese three documents, ELPC Exhibits 1.0, 1.1 or 1.27
(No response.)
Heari ng none, your notion is granted.
(Wher eupon, ELPC
Exhibit Nos. 1.0, 1.1 and 1.2
were admtted into evidence as
of this date.)

MR. MUNSON: Judge, on behal f of Building
Owner's and Manager's Associ ation of Chicago, | nove
for adm ssion of the follow ng exhibits into evidence
in this proceeding: BOMA Chi cago Exhibits 1.0, 1.1,
and 1.2, 1.3 and 1.4 which is the direct testinony of
M . Ral ph Zarumba as exhibits which includes his
affidavit in Exhibit 1.4; BOMA Chicago Exhibits 2.0,
2.1, and 2.2 which is the direct testinony of
M. Allan Skodowski, which includes his affidavit in
Exhibit 2.2; and BOMA Chicago Exhibits 3.0, 3.1 and
3.2, which is the direct testimny of M. Vincent
Cushing, which includes his affidavit; and BOMA
Chi cago Exhi bit 3. 2.
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JUDGE SAI NSOT: M . Munson, could you go over
with me what the Skodowski exhibits are again?

MR. MUNSON: Sure. M . Skodowski's exhibits
2.0 consists of his direct, eight pages of direct
testinony; Exhibit 2.1, is his biography, Exhibit 2.2
is his affidavit.

JUDGE SAI NSOT: Okay. | just got confused. I's
there any objection to adm ssion of BOMA Exhibits
1.0, 1.1 through 1.4, 2.0, 2.1, 2.2, 3.0, 3.1, 3.2?

(No response.)
Okay. Heari ng none, your motion is

granted, Counsel.

(Wher eupon, BOVA
Exhi bit Nos. 1.0, 1.1, 1.2, 1.3,
1.4, 2.0, 2.1, 2.2, 3.0, 3.1, and
3.2 were adm tted evidence as
of this date.)

JUDGE SAI NSOT: And do we have copies of those?

MR. MUNSON: |'m getting themto you right this
second.

JUDGE SAI NSOT: Ckay. You are getting it
organi zed?
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MR. MUNSON: Yes.

MR. WETZLER: Okay. Behal f of the Natural
Resources Defense Council, we'd move to admt NRDC
Exhibit 1.0, the direct testinmony of Henry Henderson,
a copy is on its way.

JUDGE SAI NSOT: Any objection to adm ssion of
NRDC Exhi bit 1.07?

(No response.)
Heari ng none, your notion is granted,
Counsel and I'l|l expect a copy sonme time today.
(Wher eupon, NRDC
Exhibit No. 1.0 was
admtted into evidence as
of this date.)

MR. REDDI CK: Conrad Reddi ck on behalf of I1IEC,
your Honor. We nove for the adm ssion of I1EC
Exhibit 1.0 corrected, which is the direct testinmny
of Robert R. Stevens in Docket 0540, along with
appendi x A showing his qualifications and his
affidavit. This was filed on e-Docket on
December 31, 2007 transaction No. 212407.

We al so move the adm ssion of |1EC

54



10

11

12

13

14

15

16

17

18

19

20

21

22

Exhibit 2.0 corrected, consisting of the direct

testimony of David L. Stowe, 18 pages,

along with

appendi x A showing his qualifications and an appendi X

B, which is marked as Exhibit 2.1 along with his

af fidavit. All of this material was filed on

e- Docket Decenmber 31, 2007 transaction No. 212408 and

copies will be forthcom ng.

JUDGE SAI NSOT: Any objection to adm ssion of

Il EC No. 1.0 or 2.07?

(No response.)

Heari ng none, your notion is granted.

MR. REDDI CK: And 2.1.

JUDGE SAI NSOT: And 2.1, thank you.

(Wher eupon, 11EC

Exhi bit Nos. 1.0, 2.0 and 2.1

admtted into evidence as

of this date.)

JUDGE SAI NSOT: Anybody el se?

MS. HEDMAN: On behal f of the People of the

State of Illinois, the direct testinony of Philip

Mosent hal , which was filed on Decenmber

acconmpani es Exhibits 1.1 through 1.10.

14th and it
The testinony
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is identica

07-0539.

to the testinmony tendered in Docket

Woul d you like an additional copy?

JUDGE SAI NSOT: Yes.

MS.

HEDMAN:

We'll provide that today.

JUDGE SAI NSOT: Thank you.

MS.

HEDMAN:

And | should al so add that we wi

be filing M. Mosenthal's affidavits on all three

dockets on e-Docket | ater today.

JUDGE SAI NSOT: For the record, this is AG

Exhi bi t

MS.

1.0 and 1.1 through 1.9?

HEDMAN:

1.0 through 1.10.

JUDGE SAI NSOT: Okay. Thanks.

MS.

HEDMAN:

Thank you.

JUDGE SAI NSOT: Any objection to adm ssion of

t hese docunments

Counsel .

into evidence?

(No response.)

Heari ng none, your notion is granted,

(Wher eupon, AG

Exhi bit Nos. 1.0, 1.1 - 1.10 were

admtted into evidence as

of

this date.)
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JUDGE SAI NSOT: Anything further in the ConEd

docket ?
(No response.)
W're all done with ComEd in terms of

the routine things.

JUDGE SAI NSOT: Ckay. So now we're nmoving on
to the contested notions.

M . Reddick, | believe you have

somet hi ng?

MR. REDDI CK: Yes, your Honor.

JUDGE SAI NSOT: This has to do with
M. Crumrine, so that would be ComEd; is that right?

MR. REDDI CK: Correct. Your Honor, my nmotion
is a motion to strike a portion of the testi mony
of -- rebuttal testimny of M. Crunrine, the ComEd
wi t ness. It relates to Page 5, Line 105 through
Page 6, Line 129.

JUDGE SAI NSOT: And you are going to tender
that to us so we can see exactly what that is?

MR. REDDI CK: | thought you just got a copy.

JUDGE SAI NSOT: No, | didn't get M. Crunrine's

testinony.
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Page 5, what |ine?

MR. REDDI CK: Page 5, Line 105.

JUDGE SAI NSOT: Oh, yeah.

MR. REDDI CK: Through Page 6, Line 129.

JUDGE SAI NSOT: It says -- a block quote, the
statute --

MR. REDDI CK: Yes. And the testinmony
following. Wuld you like a monment or should |
begi n?

JUDGE SAI NSOT: You can begin.

MR. REDDI CK: In this portion of his testinmny,
M. Crunrine starts with, as you noted, a quotation
of prefatory |anguage in the new Section 12-103(a) of
the Public Utilities Act. But what follows that
gquotation is argunment. M. Crunrine's opinion on how
t hat | anguage should be construed with respect to
policy purportedly stated in this section, the
purpose of the legislation, the relevance of certain
attri butes of incurred planned costs to the
Comm ssion's quasi judicial rate-making function and
the affect of this section's energy savings mandate

on cost responsibility to nmeet the requirements of
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law -- that's a quote -- to neet the requirements of
| aw.

M. Crumrine further concludes that as
a result, presumably, of his |egal analysis, the
traditional class or group based distinctions used
for rate-making, the purposes are meani ngl essness as
no customer is the cost-causer in the context of a
mandat ory energy efficiency and demand response
program such as this one.

M. Crunrine's conclusions here
represent | egal opinions and these opinions purport
to give restrictive substantive meaning to none
substantive | egislative expectations expressed in the
section he quotes. The | egal nature of
M. Crunrine's response is affirmed by ComEd's
response to a data request that Il EC sent to the
conpany. Commonweal t h Edi son -- Commonweal th Edi son
objects to the request as requiring a | egal
conclusion. The conpany then provides a response
that cites the challenged portion of M. Crunrine's
testimony as its source.

Wth respect to | egal opinions, the
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law in Illinois is that statutory interpretation is
not a matter to which an expert witness is conpetent
to testify. This is true even if the witness is an
attorney. In any case, M. Crunrine is not an
attorney. Wthout M. Crunrine's objectionable
di scussion of |egal matters regarding Section 12-103,
t he question posed on that page is answered by the
factual assertions of the remaining testinmny. So
even without that testinmony, the question is fully
answered by the remaining text. This fact further
supports the extraneous nature of the |egal arguments
t hat should be renoved.
Accordingly, we ask that Lines 105

t hrough 129 of M. Crunrine's rebuttal testinmony in
Docket 07-0540 be stricken.

JUDGE SAI NSOT: So 105 through 129 --

MR. REDDI CK: 105 on Page 5 through 129 on
Page 6.

JUDGE SAI NSOT: Any response from ComEd?

MR. LYON: First, just to clarify, which of the
data responses are you referring to?

MR. REDDI CK: 2.5.
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MR. JOHNSON: Your Honor.

JUDGE SAI NSOT: Wuld you like to take a | ook
at i1t?

MR. JOHNSON:  Sure.

MR. REDDI CK: Subsection H.

MR. JOHNSON: Your Honor, as this | mentioned,
this is the first time we've seen, you know, the
lines that they're proposing to object to here. So |
guess our initial response on this would be to object
to his motion; and M. Crunrine's testimny does
i nvol ve the one charge that is proposed as part of
the plan which is a -- you know, cost recovery is
part of the plan and the elements of the plan and
he's just explaining the basis for our one charge and
how it can -- you know, is consistent with the
requi rements that the company nmust meet in their
feeling. Obviously, it's the company and not the
| awyers that have to comply with the plan. He's | ust
expl ai ning how we do.

JUDGE SAI NSOT: M . Reddick?

MR. REDDICK: If this is -- if the basis of
M. Crunrine's rate proposal is |egal argunment or a
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| egal position, that's something that can be done in
brief, we certainly would not object. M. Crunrine
said in his testinony that he was advised by counsel
that this is the way he had to do it and attacked
t hose arguments in brief; but to include his opinions
on legal matters as factual testinmony is
i nappropriate and should be stricken.

MR. FOSCO: Your Honor, may Staff also be
hear d?

JUDGE SAI NSOT: Sure.

MR. FOSCO: Your Honor, | mean, in this docket,
Staff will be respondi ng based on the evidence of
ot her parties, so the plan is being eval uated based
not only on Staff's testimny but on what Staff
intends to coment about about ComEd and we can't
speak for M. Crunrine, he's not our witness, he's
ConmEd's. We did not view that section of testinony
as offering a |egal opinion as nuch as we viewed it
as offering a policy coment from a rates perspective
and we think it's inmpossible for expert witnesses in
this docket to coment on a statutorily mandated pl an

for energy efficiency and demand response without

62



10

11

12

13

14

15

16

17

18

19

20

21

22

taking into account what the statute says. W don't
think that terms the witnesses testinmony,
necessarily, into |egal opinion testinony. As we
view portions of the testinony that |IIEC noves to
strike, we consider it to be policy or rates
testinmony. Of course we can't speak for

M. Crunrine. |f he were our w tness, we would make
clear that it wasn't legal opinion. That's how Staff
views it. Staff opposes the I1EC notion.

JUDGE SAI NSOT: But Staff's position is very
different about -- | mean, Staff --

MR. FOSCO: | mean, the issue here is rate
design for recovery of the costs to be incurred under
t he Act. The Act sets forth requirements in terns of
t he goals that nust be nmet by the plan and which must
be nmet after the plan is inmplemented. It's subject
to penalties. The plan also puts a firm 3 percent
limt on all -- on all costs irrespective of class.

JUDGE SAI NSOT: But Staff is a -- is in a very
uni que position about the |aw. Unli ke just about any
other entity here, Staff are sort of like the ICC
poli ce. It's their job to adm nister the Public
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Utilities Act and it's perfectly acceptable for them
to place in their testimny what they think the
Public Utilities Act requires. That's different than
M. Crunrine and, especially, a block quote in his
testinony.

MR. FOSCO: And | guess what |'m focusing on
is, your Honor, is more where he has opinions on
whet her it's meaningful froma rate design
perspective. W think that's factual or policy based
testinony of which we would rely in part in our
briefs that are in the record and it's not | egal
opinion, | think that's a different argunment we'll
make in our briefs.

JUDGE SAI NSOT: Well, | agree with you there.
| think when -- on Line 119 when he tal ks about it is
irrelevant from a rate-making perspective, et cetera,
et cetera, et cetera that's not telling us what's
contained in a statute or another law, so --

MR. FOSCO: Well, we were just offering our
upon on motion, your Honor, for your consideration.

MR. REDDI CK: In response, | note that the

section of the Act that M. Crunrine quotes and
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di scusses is not -- essentially contains the
[imtations and prescriptions that M. Fosco referred
to. We have not gone into that. Wat we're | ooking
at here is a prefatory section that says it is the
policy, blah, blah, blah, followed by a | egislation
expressed expectation where they say requiring
certain things will have the follow ng results. From
that, M. Crunrine then goes on to concluded the
meani ngl essness or irrelevance of certain material or
facts in a rate-making perspective. It's not a state
statement that he deens these things irrelevant or
imaterial from a rate-making perspective, per se.
It's as a result of his |legal analysis that he does
so, so | think it is still objectionable.

JUDGE SAI NSOT: You know, | don't know because
the next line he says, The goals nust be met
regardl ess of the customer groups. Well, you al ways

have to follow the law. That's not anything --

that's not a |egal opinion, really. | think what |I'm
going to do is grant your notion in part. | must

say, M. Crunrine's sentence -- this Furthernore
sentence that starts on 115 -- what is that a whole
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paragraph? 1'mgoing to allow it from Line 105

t hrough Line 120. The word "another," so that the

sentence sinply put blah, blah, blah is still there.
Okay. And didn't you have sonmething,

M. Wetzler?

MR. WETZLER: And this is a copy of the
docunment we're tal king about.

JUDGE SAI NSOT: Thank you. Go ahead, Andrew.

MR. JOHNSON: Excuse me, M. Wetzler, could we
al so get a copy of that document?

JUDGE SAI NSOT: We can share.

MR. WETZLER: NRDC is moving to admt what we
have provisionally marked as NRDC Exhibit 2.0, which
is a copy of a study, an EM&V Study.

JUDGE SAI NSOT: Just before you start, this is
in the ComkEd docket; right?

MR. WETZLER: Ri ght.

JUDGE SAI NSOT: |'"'msorry, | didn't mean to
t hrow you off.

MR. WETZLER: As | say, it's a copy of EM&V
Study sponsored by the California Public Utility

Comm ssion and produced by -- with the assistance of
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all the investor owned utilities in California. |t
is publically on the State of California Public
Utility's Web site. It is a study which is an inmpact
eval uation of residential lighting measures which are
very simlar to the measures that ComEd has proposed
here and it's a study of the impact of deem val ues
whi ch are identical to those that ComEd had proposed
here. And, in fact, are derived fromthe sanme source
of dat a.

We're filing this nmotion because ComEd
has not consented to the introduction of this study,
we use this study in our cross-exam nation of ConmEd's
wi t nesses through data requests in lieu of live
Cross-exam nati on. Both of ComEd's witnesses said
they were aware of the study. One of ComEd's
wi t nesses acknow edged that this study may be used to
alter DEER values, D-E-E-R, that is, as your Honor
knows, one of the primary sources of ConEdison's NTG
values in this case. This study is clearly relevant
because it shows that ComEd may be significantly over
claimng values in this matter according to this
study, which was published in October of 2007.
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Actual post anti-NTG ratios are only 60 -- are only
at 60 percent whereas the values that ComEdi son are
proposing in this case are at 80 percent.

So the docunment is clearly relevant.
It was properly used during cross- -- during written
cross-exam nation of ComEdi son witnesses and it's
clearly authentic. Under Illinois law, all this
Court needs to satisfy itself is that NRDC has
presented prima fascia evidence, that this docunent
is what it appears to be. As | say, it's a
publically avail able document. Anybody can downl oad
it. ConEdi son, despite not printing out a copy and
bringing it to the hearing today, has been aware of
t he existence of this document since at |east a week
ago. We've been in discussions with them about
adm ssion of this document. Their experts were aware
of this document prior to that time and, so, we think
there's been nore than adequate foundation laid, the
document is clearly authentic. It's clearly
rel evant. It was properly used in cross-exam nation
and we think it should be admtted.

JUDGE SAI NSOT: All right. Are you -- I'ma
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little unclear as to why you are admtting this. s
this part of your case in chief? |Is this a cross
exhi bit?

MR. WETZLER: It's a cross exhibit and it's a
document that we tend to rely on in post trial brief.
JUDGE SAI NSOT: And are you going to admt

t hese data request responses?

MR. WETZLER: Yes, your Honor. W discussed
this morning we would do that in a block after the
live testinmony so that the witnesses could start
goi ng home but our intention is, per a stipulation
with Comonweal th Edi son, to admt those data
responses as well as some others.

JUDGE SAI NSOT: And what's ConEd's problem with
this docunment ?

MR. JOHNSON: Your Honor, we have a number of
different issues with the document and we object to
pretty nmuch everything that M. Wetzler has just
sai d.

Number one, we did negotiate yesterday
about waiving cross and then agreeing not to object
to the adm ssion of data request responses. W,
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however, did reject to the proposal that this Itron
Report be admtted into evidence. Just to back up a
little bit, we served data request responses on NRDC
within a day of them having filed their direct
testinony. Their testinmony didn't mention anything
about a deem or an Itron Report. They did not
include this report in any of their work papers or
replied upon docunents.

M. Wetzler is correct that they did
serve a data request to us that nmentioned this report
in the queue of the request. Those requests, we did
not consider to be cross-exam nation. | haven't
heard that used here before at the comm ssion that
data requests are cross-exam nation. And, so we --
to be dumped with all this last night at 11:00 p.m |
don't think is sufficient notice. It's not due
process. He's making | egal argunents. He filed an
ei ght page brief that, you know, | didn't even read
into this nmorning, so | don't think that's entirely
fair.

JUDGE SAI NSOT: But you would agree with ne
t hat ComEd has sone notice that NRDC intended or
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coul d produce something regarding the Itron report?

MR. JOHNSON: A part from the data request
response, which we set -- it was referenced and it
was a question to our experts which they responded to
subject to an objection that we made. | think the
| arger problem also we have is just that it's
hear say. It's being admtted to the for the truth of
the matter asserted and we have no one here to vouch
for the study or the methodol ogi es used therein.

He' s obviously already explained somewhat about the
values that are in the report.

JUDGE SAI NSOT: What documents -- what -- |et
me rephrase that. Did you propound data requests or
what ever asking NRDC what its theory was?

MR. JOHNSON: NRDC just filed short direct
testimony and, so, we had just filed data requests in
response to that testinony. None of which
invol ved - -

JUDGE SAI NSOT: So you didn't ask him what
evidence he was going to put on at trial is that what
you're telling ne?

MR. JOHNSON: Qur data requests were sent --
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JUDGE SAI NSOT: These are requests or
responses? |'mgetting confused.

MR. LYON: We issued data requests based -- to
NRDC based on their direct testinony, which did not
mention this report or even of the deem t hat
M. Wetzler referred to. The first time we heard
about the report was in a data request that we
received |l ast Friday, the 28th, from NRDC. So we
have not -- we didn't have a chance to reference the
report, ask about the report in our data responses or
our rebuttal testinmny. W had no chance to respond
to it until, you know, we received it in a request.

MR. PABI AN:  Your Honor, NRDC did not indicate
inits testimony any intent to rely upon this

document or introduce it.

JUDGE SAI NSOT: Ri ght . But you still have an
affirmative duty to -- and it sounds -- |'m not
guestioni ng whether you did it -- to make sure that

you understand what the other parties position is
irrespective of any prefiled testimny. | " m not
arguing that Comkd failed in that, it's just that I

needed to kind of go through that in my m nd. What
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are these data request responses?

MR. WETZLER: Your Honor, the data requests
t hemsel ves are reproduced in the brief and we will be
submtting the responses, as | said, |later today. I n
the responses, to sunmmarize them quickly, both of
ComEdi son's experts said they were aware of the
study. One of them said he was only aware of it
general ly. One of the experts, M. Hall, said that
he felt that the study could, in fact, be used as one
of the bases for changing DEER in the next year
round. He then stated that he did not think that the
study should be used as a basis of the Conm ssion,
whi ch goes to the weight of the study. W have,
obviously, no problem with ComEd arguing about the
wei ght of the study. And at any rate, he said that
he did not feel that the Comm ssion should rely on
the study to alter ConEd's proposed deem rates
because, ampong other things, it was a single data
poi nt and mar ket differences between California
and --

JUDGE SAI NSOT: Well, then why don't you just
cross-exam ne these wi tnesses about this report?
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MR. WETZLER: Well we did, your Honor, as
ConmEd said, this morning in this very court. These
data requests are being submtted in quote, in lieu
of cross-exam nati on. M. Pabian said it this
morni ng. These data requests by stipulation are
being submtted in lieu of cross-exam nation.

JUDGE SAINSOT: Well, | haven't seen the data
request responses, so I'mnot really confortable
saying for sure what they are or what they're not.
But if you think this document is valuable to your
case in chief, why don't you just ask the witnesses
about it? Why are we going through the adm ssion of
this -- | mean, it just seens |ike you're making --

you're making things difficult by waving cross --

MR. WETZLER: Well, your Honor --
JUDGE SAI NSOT: -- for yourself.
MR. WETZLER: -- we did ask the witnesses about

it through the data requests.

JUDGE SAI NSOT: But the data requests may or
may not be the same as cross-exam nation. Usual | y
they're not.

MR. WETZLER: Your Honor - -
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JUDGE SAI NSOT: | mean, | understand what
you're saying it's being tendered in |lieu of
cross-exam nation, but frankly, those questions
usually are not the kind of questions that |awyers
ask on cross-exam nation, they are nore general
guesti ons. | mean, | just don't understand why --
you' d be better off waving cross and tendering this
vol um nous docunment as opposed to just
Cross-exam ning a wtness.

MR. WETZLER: There's two points I'd like to
respond to that the first is that even if we had
crossed these witnesses |ive about this document, we
still would have tendered the document because we
woul d want to introduce the document so we could rely
it.

JUDGE SAI NSOT: Exactly. That's nmy point.

MR. WETZLER: Secondly -- the second point that
| was going to make is is that | think from a | egal
poi nt of view the question that you have to answer is
whet her or not there is sufficient evidence before
you that the document is adm ssible. It's a clearly

rel evant document. It's clearly a document that we
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intend to rely on. It's clearly authentic, so |
don't understand the basis for not allowing its
adm ssi on.

MR. JOHNSON: Your Honor, may | say something?

JUDGE SAI NSOT:  Yes. Pl ease.

MR. JOHNSON: | think what we're also trying to
achieve here in this docket is a full and conpl ete
record and by comng in at the last mnute with a
single imact report -- | nmean, if we want a ful
record on inpact reports, then we should all be going
back and doing a -- much nore of a |larger sanpling of
t hese i nmpact reports. To just put one in at this
point, totally out of context, one report not --

JUDGE SAI NSOT: How would -- this -- where
woul d the Comm ssion know to | ook for something
relevant in here? | mean how would --

MR. WETZLER: Because, your Honor, in our post
trial briefs we will cite to specific pages of that
report and - -

JUDGE SAI NSOT: And but you could -- we could
do the -- what's wrong with cross-exam nation?

MR. WETZLER: As | said, your Honor, as far as
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| ' m concer ned,

t hrough stipulated witten --

we did cross-exam ne those witnesses

what is essentially

written stipulation to the parties --

here?

JUDGE SAI NSOT:

MR. WETZLER

JUDGE SAI NSOT:

VWhat

Al right. Let's --

-- and may

| add one final --

VWhat witnesses are at issue

ConEd wi tnesses are at issue here?

MR. WETZLER

JUDGE SAI NSOT:

hi m t hrough the --

moti on,

| haven't

MR. JOHNSON:

JUDGE SAIl NSOT:

MR. JOHNSON:

MR. NI CHOLAS HALL:

JUDGE SAI NSOT:

can renew it

And,

At th

Counsel , but

when |

two, you're not

wi tness if

So,

mean,

lt's princi

And Hal | ,

Correct.
-- so0 he'

Correct.

pally M. Hall.

did you already adm

s not here; right?

| "' m here by phone.

And in our hearts.

is time |I'"mgoing to deny your

with thes

t

e -- these words: One,

seen the data requests responses, SO you

see the data request responses.

precluded from cross-exam ning a

that's where you want to go with that.

don't

know what

you've agreed to with
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ComEd. " m just saying that from ny perspective,
counsel for ConEd is not |ooking too pleased. " m
just saying that | don't -- you know, | wouldn't be
adverse to just going that way dependi ng on ot her
circumstances that | don't know about.

MR. JOHNSON: Under st ood, your Honor. | mean,
t he agreenment was, yeah, right, we would wave cross
mutually and then not object to each other's data
request responses com ng in. So if there was going
to be cross and data requests comng in, that's not
our agreenent, so we would have to tal k about that.

JUDGE SAI NSOT: All right. So you can bring up
your notion again if you'd like.

MR. WETZLER: After you've seen the data
requests?

JUDGE SAI NSOT: Yes. Or after you've done
what ever you can do to make counsel for ConmEd happy
and cross M. Hall.

Is there anything else of this nature,
any evidentiary nmotions?
(No response.)

Now is a good tinme to take a
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five-m nute break.

(Recess taken.)JUDGE SAI NSOT: Okay.
So now we're switching to Docket No. 07-0540, which
is the ComEd docket. | will note for the record that
M. Jensen has been already sworn in.
| take it there is cross-exam nation?
Is there anybody el se besi des you?

MR. JOHNSON: We would |ike to get his

testimony in. We have the affidavit. So we wil
move to have his direct and rebuttal put in.

So ConmEd nmove then to have
M. Jensen's corrected direct testimony admtted into
t he evidence as ComEd Exhibit 6.0 corrected, filed on
November 15, 2007 on e-docket.

And along with his direct testinmony is
ComeEd Exhibit 6.1. W also nmove to have that
admtted into evidence.

Al so nove to have M. Jensen's
rebuttal testinony, ComEd Exhibit 12.0 moved into
evidence -- admt into evidence |I'msorry -- filed
February 1, 2007 on e-docket.

Then finally the affidavit of
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M. Jensen, which was filed on e-docket
January 3, 2008 and is ComEd Exhibit 17.0.
Wth that, we would tender M. Jensen
for cross-exam nation.
JUDGE SAI NSOT: Any objection for adm ssion
into evidence of ComEd's Exhibit 6.0, 6.1, 12.0,
17. 07
(No response.)
JUDGE SAI NSOT: That being the case, your
motion is granted, Counsel. Okay.
(Whereupon, ConEd's Exhibits
6.0, 6.1, 12.0, 17.0 adm tted
into evidence.)
JUDGE SAINSOT: It's yours.
CROSS EXAM NATI ON
BY

MR. MUNSON:

Q Good nor ni ng. M ke Munson on behalf of the

Bui | di ng Owners and Manager's Associ ation of Chicago.
Now, in your role as consultant in
this matter for ConmEd, would you agree the first

thing you did was ask and acquire data from
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Comonweal t h Edi son Conpany?

A One of the first things we did was to
request of the conpany the data that they had
avail able relevant to the work that we were going to
be doi ng.

Q Okay. And as is typical in these sorts of
studi es you collected a ot of data in order to
prepare building energy efficiency sinulations
verification processes and the like; is that correct?

A "' m not sure what you mean by "verification
processes. "

Q Al'l right. You prepared building energy
simul ations to estimate energy savings; is that
correct?

A Ri ght .

Q And, simlarly, ConmEd provided you with
data to prepare cost-effective analysis for demand
response as well; is that correct?

A ComEd provided all of the data that we used
for that analysis, yes.

Q And you woul d agree, would you not, that
ComEd providing customers with usage data enabl es
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them to better identify cost-effective capital and
energy efficiency investnents, would you?

MR. JOHNSON: Your Honor, | would object to
t hat question.

M. Jensen said that he was provided
all data with respect to running that TRC test.

But this is outside the scope of his
testimony as to the purposes of the demand response
program or who it covers and what customer groups.

MR. MUNSON: Can you rephrase the question. Or
repeat the question for ne. " m not sure | got it.

MR. MUNSON: Let me try again.
BY MR. MUNSON:

Q You woul d agree that ComEd, if they
provi ded custonmers with their own usage data, would
enabl e those custonmers to better identify
cost-effective energy efficiency inmrovenents, would
you not ?

It's a question for you, not for your
| awyer ?

JUDGE SAI NSOT: All right. M . Munson, that's

a mout hful. Can you make it more digestible for al
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of wus.
MR. MUNSON: The question?
JUDGE SAI NSOT: Yeah, | need to understand it.
MR. KELTER: Excuse me. You can't consult with
your |awyer |ike that.
' m going to ask that he be directed

not to speak with his attorney |ike that.

JUDGE SAI NSOT: | m ssed it. But am | correct
that he was -- that you were conferring.

MR. JOHNSON: | " m sorry, your Honor. He | ust
asked if he was supposed to answer. He was confused

as to whether he was going to rephrase the question
or not.

JUDGE SAI NSOT: Just so you know, M. Jensen,
you can't confer.

M. Munson, will you try that question

again? Make it easy to understand pl ease.

MR. MUNSON: Let me try it a different way.
BY MR. MUNSON:

Q When providing customers with detail ed
usage data, enable those customers to achieve energy

efficiency improvenments?
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A | don't think the detailed data are
required to make the inprovement. | think a customer
havi ng i nformati on hel ps them make deci si ons about
ener gy consunption.

Q Are you aware of any progranms where
utilities have supplied custoners with the real-tinme
meter information?

A Not specifically, no.

Q You' re not. Okay.

Woul d you agree that the absence of
energy information increases the cost or decreases
t he opportunities for a customer to achieve energy

efficiency goal s?

A No.
Q Do you know whet her the |evel of spending
on energy efficiency will match the collections of

revenues fromthe surcharge by tariff class?

MR. JOHNSON: We woul d object to that question,
your Honor, as just outside the scope of M. Jensen's
testinony.

JUDGE SAI NSOT: Did he tal k about tariff

cl asses at all?
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MR. MUNSON: | can ask it to another witness.
JUDGE SAI NSOT: So your notion is granted,
Counsel .
MR. MUNSON: Not hi ng further.
JUDGE SAI NSOT: | just have a few questions of
M. Jensen.
EXAM NATI ON
BY
JUDGE SAI NSOT:
Q Just for nmore of a clarification than
anyt hing el se.
Staff witness, Ms. Pierce, testified
essentially that the banking of excess costs
shoul dn't be allowed unless there are excesses over
the statutory energy efficiency goals.
It's my understanding that she wanted
both sides of the accounting equation to match up.
And maybe you are not the right
wi t ness?
A Unfortunately, probably not.
Q So neverm nd.
You tal ked on Page 33 about perform ng
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a risk analysis called the Monte Carl o anal ysis?
A Yes.
Q A very intriguing nane.

Are risk analyses wi dely used for

energy efficiency evaluation and that sort of thing?

A They are. | would not say they're widely
used. They're increasingly being used by utilities
as part of their portfolio planning process.

Q And you didn't really say what the Monte
Carl o analysis is. Is it a type of risk analysis?

A It is.

In fairly sinple terms, Monte Carlo
anal ysis hel ps us understand the uncertainty that
surrounds sone assunptions we make about which we are
not very certain.

So the technique sinply -- are you
famliar with statistics at all?

Q | try not to be, but..?
A Fair enough.

But the technique sets a distribution,
a probability distribution, around a particul ar
vari able. And then the technique just sanples from
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t hat distribution when you

of tinmes

di stribution,

your ori

Carlo is

di fferent

how uncertain your

Q

t hat Ameren has an Energy Star

it sanmples at different

points in that

gi nal estimate would be wrong.

So it's just

an efficient

resul t

an efficient -- Monte

way for running |ots of

scenarios to come up with an estimte of

woul d be.

run the analysis hundreds

and conmes up with the probability that

l"'ma little curious because it seenms to me

Program And am |

right that ComEd has nothing in the way of an
appliance -- a new appliance program?

A Currently or in the plan?

Q In the plan.

A | think the intent, at |east as we

di scussed this during the planning process, was to

begin initially with a Iighting program an energy

star lighting program that would evolve into a

br oader

appliance program

| think that

Appliance Recycling Programthat

i ncl udes

rebates for

Energy Star.

one el ement of the

ConmEd proposed
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Q Okay. Here's kind of one of ny
pet - peeves, coupons.

On Page 6 of your rebuttal you
talk -- you said, | think, essentially, and correct
me if I'mwong, that the incremental savings
associ ated with the new appliance prograns are
i nsubstanti al .

Actually, this doesn't have to do with
t he coupons.

Am | right that you don't say what
t hose increnmental savings are?

A They don't say what they are.

Q The insubstantiality, | suppose.

A The anal ysis that we supplied along with
the plan includes an analysis of those.

Q Here we go.

On Page 6 of your rebuttal, again this
is ComEd, you talk about upstream prograns.

Am | right that an upstream programiis
essentially a discount that a consumer would receive
directly froma retailer or a whol esaler?

A Yes, typically, the way the upstream
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program works is that a utility will solicit bids
from manuf acturers, for exanmple, for how much the
manuf acturer would bid down the price of their
product .

The utility would then provide the
rebate essentially to the manufacturer. And then the
price reduction flows all the way down through the
chain to the custoner.

So the custonmer really doesn't see
anyt hing except a cheaper |ight bulb.

Q On Page 6 of your corrected rebuttal, you
tal ked about -- well, you stated essentially that the
net verified savings associated with upstream
progranms can be more difficult to identify than the
savi ngs essentially from use of a coupon.

Am | right that you don't really say
what numbers are involved there?

A That's true, because we don't know what the
numbers are, and the problemis that with an upstream
program as | just described, we don't really know who
woul d have bought these light bulbs at the old price
versus those that are buying them at the new price.
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And that's the whole issue surrounding this net to
gr 0ss.

So it's much nore difficult to
eval uate or determ ne what the net savings are.

|f you have a coupon, then you have

somebody's name on it or you know who physically

turned that in, which gives you some nore evidence to

suggest that, perhaps, they would not have done this

were it not for the coupon.
JUDGE SAI NSOT: Thank you.
| have no further questions.
Any redirect?
MR. JOHNSON: No, your Honor.
JUDGE SAI NSOT: Thank you, M. Jensen.

THE W TNESS: Thank you.

JUDGE SAI NSOT: M . Munson, you are | ooking at

me because?
MR. MUNSON: Waiting to see if you were going
to break for lunch.
JUDGE SAI NSOT: Oh, lunch.
(Laughter.)

We can tal k about | unch. ls this a
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good tine?

MR. JOLLY: My only concern is that M. Abolt
is avail able until 2:00, so if we break for an hour,
if he's the first witness after lunch, that's fine.

JUDGE SAINSOT: |Is there a |ot of cross for
M. Abolt?

MR. JOLLY: 20 m nutes.

JUDGE SAI NSOT: | may have |like two or three
guesti ons.

So what are you saying?

MR. JOLLY: We can either cross, do M. Abolt's
cross-exam nation now or first thing after lunch?

JUDGE SAI NSOT: | don't know. 25 m nutes, |
think we need to break now. We can get back here at
quarter after 1:00.

Does that give us enough time for

M. Abolt?
MR. JOHNSON: Your Honor, |I'm the only one that
has cross. | think, I'll be shorter than the 20

m nutes that we had all otted.

JUDGE SAI NSOT: Okay. So quarter after 1:00.
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(Whereupon, a lunch recess
was taken.)
JUDGE SAI NSOT: M. Jolly, you were going to
call M. Abolt?
MR. JOLLY: Yes, the City calls WIlIliam

F. Abolt.

W LLI AM F. ABOLT,
called as a witness herein, having been first duly
sworn, was exam ned and testified as foll ows:

DI RECT EXAM NATI ON

BY
MR. JOLLY:
Q Woul d you state your name for the record.
A WIlliam F. Abolt.
Q By whom are you enpl oyed?
A Shaw Envi ronment al Reconstruction.
Q | n what capacity?
A |'ma district manager for Shaw. I n
Chicago I run all three Illinois consulting offices.

We focus on infrastructure, energy, and environmental

consul ting.
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' m al so a menmber of the
sustainability national practice for Shaw.

JUDGE SAI NSOT: M. Jolly, should we swear him
in first?

MR. JOLLY: Oh. Laughter.

JUDGE SAI NSOT: Just so you're clear, this is
t he ConmEd docket only.

(W tness sworn.)

JUDGE SAI NSOT: M . Abolt, was your previous
testinony the truth the whole truth and nothing but
the truth?

THE W TNESS: Yes, what | just said, yes.

| can't vouch for [unch.

MR. JOLLY: Sorry about that.

THE W TNESS: Conti nue?

MR. JOLLY: Yes.

THE W TNESS: |"'m responsible -- a member of
t he national practice program and | ead the design and
devel opnment in energy conponents of that program

| additionally, manage specific
consulting assignments focused on a range of

activities for --
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JUDGE SAI NSOT: You need to speak up,
M . Abolt.

THE W TNESS: | al so manage specific consulting
assignments ranging from budget optim zation
infrastructure anal yses, program eval uation, energy
green-design activities.

| also serve as an instructor in
public finance and budgeting at Northwestern
Uni versity.

MR. JOLLY: M. Abolt, prepared the testinony as
t he judge mentioned in Docket 07-0540 the ComEd
docket .

The City filed M. Abolt's testinmny
on Decenber 14. We filed corrected direct testimny
of M. Abolt on January 3, yesterday, 2008.

The corrected direct testimony made
one change which appears at Page 7, Line 143. The
number "1,075" was stricken fromthat |ine and the
phrase "several thousand”" was inserted.

Wth that, | would nove for the
adm ssion of M. Abolt's direct testimony as City

Exhi bit 1.0.
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JUDGE SAl
MR. JOHNS
MR. JOLLY

Cross-exam nat i

JUDGE SAl

NSOT:

ON:

Any obj ection?

No obj ecti on.

: The witness is avail abl e

on.

NSOT:

motion is granted,

evi dence.

JUDGE SAl

MR. JOHNS

And City Exhi bit

NSOT:

ON:

CROS

BY

MR.

Heari ng no objection,

M. Jolly.

for

your

1.0 is entered into

(Wher eupon, City Exhibit No. 1.

was adm tted into evidence.)

Cross?

Yes, it should be fairly short.

S- EXAM NATI ON

J OHNSON:

Q Good afternoon, M. Abolt.

A Good afternoon.

Q My name is Mark Johnson and |'m counse

Comonweal t h Edi son Conpany.

this afternoon.

| have just a few questions

First

directing you to your

for you

testi nony

0

for
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Page 3, Lines 64 and 65.

As an initial matter, you agree that
ConEd has proposed a thorough and sound pl an,
correct?

A The sentence speaks for itself. But the
conclusion was facing the tight time frame ComEd
extended significant resources and remai ned
successful and produced what was overall a thorough
and sound pl an.

Q In your direct testinony, you also coment
t hat ComEd should | everage certain existing energy

efficiency prograns run by the City; is that correct?

A Could you show me the lines?

Q Sure.

A | just want to make sure you accurately
characterize ny testinony. | didn't menorize it.

Q It's just nore of a general question. The

words used in your testinmony. Like, for exanple, the
pur pose of your testimny, you nentioned "ConmEd could
provide greater detail in its plans to |leverage its
proposed investnments."

|'"mjust trying to get at what you are
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meani ng by the word "l everage" there?

A | did suggest that programs shoul d be
| ever aged.

By "l everaged," | nmean that ConEd
should identify, and to the extent practical, use
exi sting prograns where resources can be shared in
t he overall costs through Commonweal th Edi son's for
i mpl ementing its programs to be reduced.

Q Turning to Page 6 of your direct testinony
on lines, | believe, 115 to 118. And just to go
ahead and quote this here, but you mention the plan
and testinony submtted by DCO provides a nore
specific identification of potential |everaging
opportunities and suggested strategies to coordinate
with existing programs, correct?

A Yes, that's what it says.

Q And in preparing your direct testinmony,
were you famliar with Section 12-103 of the Public
Utilities Act?

A | didn't specifically read it. | don't have
it menorized, no.

Q Okay. So you did not review it in
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preparing your direct testinony?

A | did not review that specific section for
purposes of this testinony, no.

Q Okay. And so it's safe to assune,
M. Abolt, that you are unaware for exanmple that DCEO
is charged under the statute with inmplementing the
progranms for utilities of |ocal government
muni ci palities?

A No. | am aware of that.

Q Oh, you are aware of that?

A Yes. Per haps, | haven't nmenorized every
section. But have | read that Act. | read it.

| apol ogize for not having a specific
section referenced blazoned in my m nd.

Per haps, you could just identify the
section in layman's term so | could respond.

Q Sure.

Essentially, just the |legislation
that's requiring ComEd to inmplement its energy
efficiency and demand response plans?

A Yes, | amfamliar with the |egislation and

reviewed it, yes.
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Q And | think we already covered this
guestion, but you said you weren't famliar with the
fact that DCEO is charged with inmplementing prograns
for the City and nmunicipalities units of |ocal
government, correct?

A It's my understanding that DCEO or DCEO is
responsi bl e for procuring energy efficiency from
units of | ocal government to neet the requirenments
that are set down in the Act, and that's what they
propose.

Q Okay. And so back to your testinmny and
then the Iines we had just discussed on 115 to 118.
The fact that DCEO woul d provide for nmore specific
identification of potential |everaging opportunities
with existing progranms, that's not surprising given
that DCOs is charged with inmplementing progranms for
the City, correct?

A | "' m not sure | understand the point you are
trying to make.

Woul d | expect that DCEO woul d propose
to |l everage existing progranms in its proposal ? Yes.
Would | expect Commonweal th Edi son to
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propose | everage to existing progranms in its
proposal ? The answer woul d be, yes.
| woul d expect that not necessarily as

a function of the |local government set aside, but as
a function of the program

MR. JOHNSON: Your Honor, | would ask for the
| atter part of that response to be stricken. It was
nonresponsive to my question.

| just asked what DCEO was charged

with implementing, and he went onto expl ain what
ComEd shoul d al so do. It's not being responsive to
my question.

JUDGE SAI NSOT: Ckay. Your notion is granted.
It's stricken.
BY MR. JOHNSON:

Q M. Abolt, you then go onto provide sonme
exampl es of the types of progranms that ConmEd could
| everage, correct?

A | provided exampl es of programs that we
identified, yes.

Q Okay. And the first program | believe, is
di scussed on Page 7 of your direct testinmony
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begi nning on Line 1327

A Yes.

Q And it's called the City AG People's Gas
Settl ement Fund, correct?

A Yes.

Q Can you just describe that program for us.

A Sur e. It's a program focused primarily on
nat ural gas reductions funded by a settl enment
agreement between and their sources between the City
and the Attorney General and Peoples Gas.

Q Okay. Again, this is the first exanple of
the type of program that ComEd could | everage,
correct?

A That's an exanple of a program that was
identified, yes.

Q Okay. And on Line 139 of your direct
testimony, it mentions that these progranms are
targeted at | ow- and moderate-income residents; is
t hat correct?

A Yes.

Q Okay. And are you aware that under ConEd's

pl an that DCEO and the Department of Healthcare and
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Fam ly Services is charged with inmplenmenting programs
for |l ow-income custoners?

A Yes.

Q Okay. And | guess ny question would be
then it would be appropriate, wouldn't it, for DCEO
or DHFS to be inplenmenting progranms targeted at
| ow-i ncome customers and not ComEd, correct?

A | wouldn't agree that it would be
appropriate for Comonweal th Edi son to think about
progranms that target residential customers for
potential assistance.

So I'"'m not sure | understand your
gquesti on.

But would |I agree that DCEO has
provi ded prograns and targets |low-income residents,
yes.

Woul d that preclude it from being
reasonabl e for Comonweal th Edi son to think about
delivering mechani sm for residential customers? No,
| don't agree with your point.

Per haps, | don't understand your

gquesti on.
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MR. JOHNSON: Your Honor, | think that asks for
a "yes" or "no" answer, so | nove to have it
stricken.

MR. JOLLY: | think M. Abolt stated that he
wasn't certain what the question was. He answered it
to the best of his ability.

You know, generally speaking, in
Comm ssi on proceedi ngs, witnesses are permtted to
explain their answers after providing a response.

JUDGE SAINSOT: That really was a "yes" or "no"
gquesti on.

THE W TNESS: As | understand, it was two-part
"yes" or "no" question.

JUDGE SAI NSOT: In the future make your

guesti ons one part. And in the future when they're
yes-or-no questions, Ilimt that to "yes" or "no."
However, if you don't understand the

gquestion, M. Abolt, just state you don't understand
t he question before trying to answer to something you
don't understand.

THE W TNESS: Yes.

JUDGE SAI NSOT: So your motion is granted,
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Counsel .

MR. JOHNSON: Thank you, your Honor.
BY MR. JOHNSON:

Q Movi ng on, M. Abolt, to Lines 139 to 142
of your direct testinony?

A Yes.

Q You state there: "Conbining ComEd's energy
efficiency funds for electric efficiency inmprovenments
in the City AG funds for gas-related inmprovenents
woul d i ncrease overall energy efficiency and help
ComEd neet its energy efficiency goals."”

Do you have any other basis for why,
in fact, combining these funds would, in fact,
i mprove energy efficiency?

A Ot her basis other than what? |'m sorry.

Q Than just this statement right here.

A If you provide energy efficiency services,
electric and natural gas, you increase energy
efficiency to the extent that the City makes
avai l able to you means by which you can target and
reach customers particularly to the extent that they

bear the costs, a portion of the costs of providing
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t hat access, they assist you in meeting -- they
assi st Comonweal th Edison in meeting its goals.
That's the basis of my conclusion, as
well as a review of the record.
Q You had stated earlier that you are
famliar with the energy efficiency |egislation

Section 12-103 correct?

A Yes.

Q And you're famliar with the Illinois Total
Resource Cost Test; is that correct?

A Yes, | am

Q And has an Illinois Total Resource Cost

Test been run for the City, AG, Peoples Gas
Settl ement Fund?

A Not that |'m aware of, no.

Q Okay. And so there has been no Tot al
Resource Cost Test that's been conducted for this
exampl e of | everaging that you propose where ComEd
woul d conmbine its energy efficiency progranms with the
settlement fund, correct?

A ' m not sure why it would be necessary in
this instance, but, no.
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Q G ven your famliarity with the statute,
you are aware, though, that measures that ComEd
proposes as part of its plan have to pass the Tot al
Resource Cost Test ?

A ' m aware of the Total Resource Cost Test
and the requirement as it applies to the Compnweal th
Edi son program

Q So you would agree then that if ConmEd were
to propose a leveraging situation like this, then you
woul d have to, first of all, determne if it passes
the Total Resource Cost Test?

A That ultimately would need to pass a Tot al
Resource Cost Test ?

Q Correct.

A Generally, | would agree with that.

Q Okay. But you have not conducted any of
t hat anal ysis, correct?

A | don't think it's necessary in this
i nstance, no.

Q Okay. The next program | wanted to turn
your attention to is on Page 8 of your direct
testimony, the Chicago Industrial Rebuild Program?
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A Yes.

Q Can you first just explain the program

A It's a programin which the City conducts
in which it identifies nonresidential customers that
it seeks to target for energy assistance for purposes
of reducing energy consunption.

It primarily focuses on audits, energy
audits, within those targeted businesses in a given
year.

Q And in particular here could you -- strike
t hat .

Coul d you just explain, | guess, what
exactly you are proposing here that ConmEd would
| everage with the CIRP program?

A The City in a process that it actually
wor ks with Commonweal th Edi son identifies businesses
and sectors that it believes could produce energy.

By using resources of its own to reach
out to those customers to secure their participation
and to conduct energy audits to identify
opportunities for energy reduction.

The opportunity -- the opportunity for
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| everaging is to use that existing infrastructure of
identifying, recruiting, marketing the programto
increase the penetration rate, the rate the customers
make available to you, the program or the customers

t hat Commonwealth -- or that the City of Chicago has
invested its own resources to evaluate their energy
consunpti on.

Q Okay. And as part of this proposal, or |
guess exanple that you set forth here, you don't
propose how ConmEd m ght fund these expansions that
you propose here, correct?

A | don't understand how you've characterized
it as an expansion.

What do you nean? Say it.
Per haps, it's something | said, but
you are unclear in your question.

Q | think it's on Line 162 of your direct
testimony and 161, the start of the sentence: Bui l d
on the history of success and investnments the City
put into this program the CRP could be expanded to
reach nore industrial customers.

A It doesn't say Commonweal th Edi son woul d be
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expanded. It says the City's program coul d be
expanded.

Q How woul d, | guess, that expansion occur?
Is it the City doing that itself or is that due to
t he ConEd | everaging?

A To the extent that the City decided to put
additional resources into expand the program it
coul d expand that program or else Conmmonweal t h Edi son
could use the existing program or the custonmers
reached through them

It's not suggesting that Commonweal th
Edi son will necessarily expand its program

It says that the City has an existing
program and existing network that identifies
customers, it identifies energy savings, for example,
that helps to fund audits, and that is a program that
could be paired with Commonweal th Edi son's intention
to fund the measures --

JUDGE SAI NSOT: Hold on just a second.

(Brief interruption.)
JUDGE SAI NSOT: ' m sorry. M . Abolt, go on.
THE W TNESS: It's an effective programthat
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the City has established to reach those targeted
audi ences or those targeted customers that
Comonweal th Edi son could use to identify custoners
t hat would essentially be |l everaging or taking
advantage of the City investment of its resource to
identify those customers and that creates the
potential to reduce sonme of Commonweal th Edi son
problematic costs that you have identified or that
Comonweal th Edi son has identified in its proposal.
To the extent that that effort, the
City's investment, produces problematic costs, which
by definition reduced the cost elements that go into
your equation.

BY MR. JOHNSON:

Q Okay. No Total Resource Cost Test has been

run on this program correct?

A One is not necessary for the --

Q Just answer the question please.

A No.

Q Finally, the | ast exanmple you give is the
Energy Efficiency Building Retrofit Program

Coul d you describe that for us.
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A It's a program that is being proposed in
partnership between the City of Chicago and the
Climate Initiative to focus on identifying buildings
of different types and customer classes to pronote
energy audit and inmplementation of energy efficiency
measures both to the benefit of the energy consuners
and also to produce environnmental benefits
particularly the reduction in carbon emm ssion.

Q Agai n, no Total Resource Cost Test has been
run on this programto determne if it's
cost-effective, correct?

A One's not necessary for the analysis that
was conducted, no.

MR. JOHNSON: | have no further questions.

Thank you, M. Abolt.
JUDGE SAI NSOT: M. Munson?
MR. MUNSON: Thank you.
CROSS- EXAM NATI ON
BY
MR. MUNSON:
Q M ke Munson on behal f of the Buil ding

Owners Managers Associ ati on of Chicago.
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Referring to your testimny, Lines 2
to 232 generally.

Woul d you agree that |arge buil dings
that shift | oads from high-cost periods to | ow-cost
peri ods provide environmental benefits generally?

A | would say that the potential for that
exi sts.

Q Woul d you agree that |arge buil dings that
reduce | oad or shift |load from high-cost periods to
| ow-cost periods benefits not only the buildings that
shift | oad, but to other customers, as well?

A The potential for that exists. You' d have
to do -- | think in both instances, you'd have to do
a specific analysis, but the potential for that
benefit exists.

Q Do you agree that customers that have
access to detailed usage information can better
identify cost-effective efficiency investments?

A Yes, | would agree with that.

Q I n your opinion, would providing customers
with detailed usage data enable them to achieve

energy efficiency opportunities without making other
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i nvest ment s?

A "' m not sure | understand what you nean by
"not making other investments."

Q In other words, sinply providing the data
al one, can you achieve energy efficiency
opportunities?

A Just by -- I'mnot sure that you would do
it by just providing the data al one, because it would
require some action on the part of the custonmer on
t he dat a.

That action may be relatively | ow-cost
action, but it would require some action and sonme

action would require the expenditure of some resource

even if it is a di mnimus resource. Unl ess you act
on information -- unless you act on information, it's
not likely to result in a reduction.

MR. MUNSON: Not hi ng further.

JUDGE SAI NSOT: Any redirect?

MR. JOLLY: Yeah.

JUDGE SAI NSOT: For the record, | have no

guesti ons.
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REDI RECT EXAM NATI ON
BY
MR. JOLLY:

Q M . Abolt, do you recall that M. Johnson
asked you sonme questions regarding the Peoples Gas
Settl ement Fund Prograns described, | believe, at
Page 6 of your testinony?

A Yes.

Q O 7, actually?

A Yes.

Q And he al so asked you whet her ConEd shoul d
be targeting | ow-income custoners.

Do you recall that?

A | believe so, yes.

Q s it true that --

MR. JOHNSON: Your Honor, | object. | don't
know that | said ConmEd should be targeting | ow-incone
customers. | thought it was DCEO.

MR. JOLLY: What | meant to ask is whether
ConEd shoul d be targeting | ow-income custoners.
THE W TNESS: Yes.

BY MR. JOLLY:
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Q Do you recall that question?

A Yes.

Q s it true that the Peoples Gas Settl enment
Fund al so targets moderate-income customers?

A Yes.

Q Are you aware that ConmEd's residential
progranms al so target noderate-inconme customers?

A Targets residential customers, then DCEO
has a program that targets a specific subset of
residential customers.

"' m not aware of any prohibition in
Comonweal th Edi son's program from serving
resi dential customers based on incone.

Further, it's my understanding that
there is no prohibition against a residence, just
because it is a low-income residence, from
participation in a Componweal th Edi son program

For exanmple, a residence of a
| ow-i ncome program buying a subsidized conpact
fluorescent at the | ocal Home Depot, |'m not aware of
any specific restriction in the legislation that
prohibits it. Nor am | aware of any specific
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prohibition in other progranms such as in the
muni ci pal subset aside that would |imt the |oca
government from subscribing to a conmercial or
i ndustrial programin the Comonweal th Edi son
portfolio.

' m aware of no such restriction in
the | egislation.

Q M. Johnson al so asked you some questions
about the Chicago Industrial Rebuild Program

Do you recall that?

A Yes.

Q And you described that program, is that
correct?

A Yes.

Q And is it true that as part of that
program Comonweal th Edi son perforns audits of
selected facilities that the City identified?

A Yes, it performs audits of facilities, yes.

Q And what is the purpose of these audits?

A To identify energy efficiency reduction
opportunities in part.

Q And with these identified potential energy

116



10

11

12

13

14

15

16

17

18

19

20

21

22

saving opportunities, who has to decide whether --
who deci des whether to invest in the identified
measur es?

A The customer decides what to do with the
results of the audit.

Q Now, is it your understanding that
Comonweal th Edi son has what's called a Business
Sol uti ons Progranm?

A Yes.

Q Is that -- and what are the conponents of
t hat program? \What are the individual parts of that
progran?

A | didn't menorize them but they're a
series of specific prograns targeted at energy
efficiency services under one |arge umbrella targeted
at comercial or industrial -- or businesses,
nonresi dential customers.

Q And are there sonme prescriptive prograns?

A Yes.

Q And they're custom prograns?

A Yes, there are.

Q Would it be possible for ConmEd to use the
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information garnered in the Chicago I ndustri al
Rebui |l d Program to devel op measures that could be
included as part of this Chicago -- or its Business
Sol uti ons Progranm?

A Yes, it would seemthat for a very limted
resources on ConEd's part that it could focus on
targeted customers that the City is paying for audits
and is making the effort to identify those customers,
bring themto the table, secure their participation
in audit, to pronmote its specific progranms through
t hat program. And that that would, in fact, |ikely
reduce upfront costs that Commonweal th Edi son woul d
have in identifying customers, securing their
willingness to participate and secure customer
audits, and that that has the potential to reduce
noni ncentive costs for Commonweal th Edi son, which if
noni ncentive costs were reduced for both Compnweal th
Edi son and the participant, being it the City of
Chi cago or some other party, has invested its noney
to pursue a conmplenmentary, not necessarily the sanme
objective, as | understand the Total Resources Test

has the potential to reduce the cost of the program
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If the same benefit is realized, it would then just
increase the benefit-to-cost ratio.

Q Is that an example of how you use the word
"l everaging"” in your testimny?

A Yes, the standard | everagi ng exercise
usually makes an effort -- a couple things.

One of the first things that you do is
you identify all progranms or the universal programs
t hat you believe have either the sanme or
compl ementary objective to the program that is
proposed. You do analysis of those.

And then the program that's being
evaluated, in this instance what Conmonweal th Edi son
proposed, would provide some detail ed or
di saggregated detail of how it intended to spend
certain amounts of noney.

Once the prograns are identified and
the conplementary objectives are identified, you
woul d | ook to see which costs have the potential to
be shared or what are the indirect costs.

Then you would go through an
itemby-item analysis as to whether those costs would
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be reduced. You would |Iook to see if entering any
costs woul d be increased.

The instance that we identify here,
the I ndustrial Rebuild Program it seems that there
al ready has been an effort on the part of the City
and Commonweal th Edi son to target customers to secure
their participation in an audit, which as |
understand it, is a prerequisite in the participation
in some of Commonweal th Edi son efficiency prograns.

So it seens you have a conpl enmentary
obj ective; you have a clear allocation at |east
proposed by City to achieve its objective. It's
objective is consistent with, not identical to the
obj ectives of Commonweal th Edison, and it has the
potential to reduce sone of the nonincentive costs
associ ated with Commonweal th Edi son's programs, which
is why we suggested that there be a preference
established that requires Componweal th Edison to
eval uate those types of prograns, because there is no
way to share a cost unless you identify and eval uate
all the prograns that should be | everaged, but it's
not, by definition, which is a standard cost
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al l ocation 100 percent of the cost will be born by
t he one program because no other programs have been
identified with the potential for shared costs

savi ngs exi st.

MR. JOHNSON: Your Honor, we would ask at this
poi nt that the scope of the redirect be appropriately
narrowed to respond to the cross-exam nation.

This seems to be a lot of direct in

ki nd of a speech, just being read into the record.

JUDGE SAI NSOT: "' m not quite sure what you're
asking?
MR. JOHNSON: | just request that the redirect

be appropriately narrowed to the questions that were
asked on cross.

MR. JOLLY: Unl ess that's an objection, | won't
respond. But that's ny final question.

JUDGE SAI NSOT: Okay. In the future, |'m not
sure the questions exceeded the scope, but the
answers did. So in the future, if there is a future,
pl ease narrow your answers.

THE W TNESS: We're saving energy in the world,

of course, there will be a future.
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JUDGE SAI NSOT: Is there any recross?

MR. JOHNSON: No, your Honor.

JUDGE SAI NSOT: | just have one question about
your testinmony.

CROSS- EXAM NATI ON
BY
JUDGE SAI NSOT:

Q | have to admt that | am just kind of
fascinated by this Peoples Gas Settlement Fund for
reasons that are immterial.

But you tal ked about it being -- at
first you said it was for |ow-income housing,
t hought. O at first you said it was for people that
were 150 percent of the poverty line; is that
correct?

A | didn't menmorize the nunber. It's in our
testimony and in the submtted documents.

MR. JOLLY: | think it was included in
di scovery response.

JUDGE SAI NSOT: | think I just msread it
actually, because it says what I'"'mreading is |ow and

moder at e. So okay. Neverm nd. You' re done.
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THE W TNESS: Thank you very much.

MR. JOLLY: | move for the adm ssion of City
Exhibit 2.0.

JUDGE SAI NSOT: What is this affidavit about?

MR. JOLLY: For M. Abolt's testinmony.

JUDGE SAINSOT: | don't understand why you need

an affidavit for his testimony, if he just got sworn

in.

MR. JOLLY: OCkay. That's fine. | wasn't
certain of the procedure. | didn't go through the
gquestions of "did he prepare this."” If you want, we

can do that real quick here.
JUDGE SAI NSOT: Yeah, why don't we just get it
over with.
(Wtness previously sworn.)
W LLIAM F. ABOLT,
re-called as a witness herein, having been previously
duly sworn, was exam ned and testified as follows:
FURTHER DI RECT EXAM NATI ON
BY
MR. JOLLY:
Q Thank you. M. Abolt, did you prepare for
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subm ssion in this case what has been entitled, The
Corrected Direct Testinony of WIlliam F. Abolt?

A Yes.

Q Was this docunent prepared by you or at
your direction?

A Yes.

Q If I were to ask you the questions

contained in City Exhibit 1.0 Direct Testinmony of

WIlliam F. Abolt, would your answers be the same?
A Yes.
Q Do you have any additional corrections,

changes, or modifications to this testinony at this
time?
A No.
MR. JOLLY: And | already noved for the
adm ssi on.
JUDGE SAI NSOT: Nobody has a problem with this?
(No response.)
JUDGE SAI NSOT: Thank you, M. Abolt. Now f or
sure you have no future.
(Laughter.)

MR. REDDI CK: Your Honor, were our subm ssion of
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t he papers in the record or not?

JUDGE SAI NSOT: These are things you were
supposed to submt this morning, but were admtted on
your prom se that you would get them this afternoon?

MR. REDDI CK: Since it was conditional, | was
not sure --

JUDGE SAI NSOT: The conditions have been met.

MR. REDDI CK: For 11 EC.

JUDGE SAI NSOT: \Whose next in the ComEd case?

Don't all jump up at once.
We're all done with ComEd?

MR. PABI AN: No, are we doing it out of order
for M. Abolt to get himin.

JUDGE SAI NSOT: We could get M. Lazare out of
the way. That would clear up a lot of audio
problems. Just kidding.

M. Lazare, are you still on the
phone?

MR. FOSCO: He will be around. He must have
stepped out, but he will be around | ater.

JUDGE SAI NSOT: We have M. Crandall.

MR. KELTER: There's no cross.
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JUDGE SAI NSOT: There's no cross for
M. Crandal |l ?

MR. KELTER: Correct.

JUDGE SAI NSOT: You already submtted his
testi nony?

MR. KELTER: Yes.

JUDGE SAI NSOT: Who's next?

MR. JOHNSON: | believe it's M. Brandt, your
Honor .

Let go off the record for a m nute.
(Wher eupon, a discussion was had
off the record.)

JUDGE SAI NSOT: How | ong do you think?
M. Kelter, how long do you think it would take for
you to figure out if there would be damage done?

MR. KELTER: | need to confer with my client.

JUDGE SAI NSOT: Your client is avail able by
tel ephone?

MR. KELTER: No, they're not.

JUDGE SAI NSOT: Here's nmy problem | just don't
want to get in the situation |like we were with
M . Voytas when we were tal king about admtting new
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evi dence on a post-trial

basi s.

And is there anyway you can get this

in order this afternoon or get

shape this afternoon?

MR. KELTER

amount of testimony,

M . Brandt

yoursel f i

n better

subm tted a significant

al so other ComEd wi tnesses, and
can't do it this afternoon.
JUDGE SAIl NSOT: Wel |, al

don't know.

| don't

file a written moti on.

Shoul d we start

with M.

that would be a little lighter.

THE W TNESS:

M.

Lazare?

Hel | o.

JUDGE SAI NSOT: Hi, this

THE W TNESS:

with nmy tel ephone,

MR. FOSCO:

M. Lazare.

JUDGE SAI NSOT:

rai se your

right

| " m havi ng al

72 pages total.

know t he situati on.

And there are

m not sure -- no, |
can tell you is I
You coul d

Lazare, maybe

is Judge Sainsot.

ki nds of

it's working now though.

| guess we could proceed with

Ri ght .

hand pl ease.

M.

Lazare,

can you

probl ems
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THE W TNESS: Yes.

(W tness sworn.)

MR. FOSCO: Your Honor, are we just proceeding
in the ComEd docunent or should |I admt both pieces
of testimony? | think the cross probably rel ates
generally -- | don't know M. Reddick and M. Munson
i ndicated they probably want to cross M. Lazare in
both this would be part of the transcript in both
document s?

JUDGE SAI NSOT: Both docunents both ComEd and
Amer en, not DCEO t hough.

Why don't you go ahead.

MR. FOSCO: Your Honor, in Docket 07-0539,

M. Lazare filed direct testinony which was marked as
| CC Staff Exhibit 3.0 and his affidavit in support
t hereof was I CC Staff Exhibit 3.1.

This was filed on e-docket and | do
have a copy today. And in Docket No. 07-0540, M.
Lazare al so prepared direct testimony in that docket
whi ch was identified as ICC Staff Exhibit 3.0, dated
Decenmber 14, 2007.

M. Lazare's affidavit in support of
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that testinmony is ICC Staff Exhibit 3.1. Bot h of
these were filed on e-docket and | have a hard copy
to tender to your Honor.
(WMhereupon, Staff Exhibit
Nos. 3.0 and 3.1 were admtted
into evidence in 07-0540.) JUDGE
SAI NSOT: Okay. So now, we are
on 0540, ComEd.

MR. LYON: We just want to clarify, your Honor,
with the parties that people are filing other
parties' responses to themit, right? To their
requests? Not their responses to other parties'
requests, right.

JUDGE SAI NSOT: Ri ght .

MS. HEDMAN: Pursuant to an agreement with
Commonweal t h Edi son, people submt AG Cross-Exhibit
1.0 in this docket, which consists of five responses
by Commonweal t h Edi son -- or excuse ne three
responses by Commonweal th Edison in this docket.

And we are also submtting two
responses by Val Jensen that were submtted in the
Ameren docket, which we have also submtted in the
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Ameren docket, so Ameren has already agreed to have
themin the record in the other docket.

JUDGE SAI NSOT: So run this by me again what
the Ameren situation is? |'mgetting kind of slow.

MS. HEDMAN: The first three responses or is it
five responses. The first three data request
responses are responses made by Commonweal th Edi son
to our data requests.

The final two are responses that Val
Jensen made in the Ameren docket, and we are
submtting themin this docket, as well pursuant to
an agreement with Comonweal th Edi son.

JUDGE SAI NSOT: Got it.

MS. HEDMAN: They have already been agreed to
in the Ameren docket with Ameren to be submtted in
t hat docket.

JUDGE SAI NSOT: Got it. So it's not anything
that the court reporter has to worry about. So who
el se has somet hi ng?

(Wher eupon, AG Cross-Exhibit
No. 1 was admtted into

evi dence.)
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(Wher eupon, the follow ng
Proceedi ngs were had in

Docket No. 07-0540.)

JUDGE SAIl NSOT: For the record, in 07-0540, |CC

Staff Exhibit 3.1, which is -- M. Lazare's affidavit

is also adm tted.

(Wher eupon, |1CC Staff

Exhibit No. 3.1 was

admtted into evidence as

of this date.)

JUDGE SAI NSOT: Now we're moving to 07-0540.

Ils there any objection to adm ssion of |ICC Staff
Exhibit 3.0, M. Lazare's direct?

(No response.)

Heari ng none, your notion is granted.

(Wher eupon, Staff
Exhi bit No. 3.0 was
admtted into evidence as
of this date.)
MR. FOSCO: Your Honor, we would tender
M . Lazare for cross-exam nation.

PETER LAZARE
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called as a witness herein, having been first duly
sworn, was exam ned and testified telephonically as
foll ows:
EXAM NATI ON
BY
MR. REDDI CK:
Q M . Lazare, Conrad Reddick, appearing for
I 1 EC. Can you hear me?
A Yes. Good afternoon.
Q Good afternoon. I f you would | ook first at
your Ameren testimony, please.
A Okay.
Q At Line 116 and 117 there, you conmment on
t he downward pressure on electricity prices in the
central and southern Illinois market. Wuld you
agree that electricity prices in the central and
southern Illinois markets are largely a function of
prices in the M SO whol esal e mar ket ?
A Yes.
Q And with respect to the M SO whol esal e
mar ket , would you expect, subject to check, that the
M SO whol esal e market delivered approxi mtely 654
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mllion megawatt hours of electricity in 2006 as
shown on Page 10 of the M SO Annual Report for 20067?

A | have no way to confirm or deny that
number .

Q Woul d you accept it, subject to check? |
can provide you with the docunent if you were here or
a Web site if you choose to look it up on line.

A Yes, |'Il accept that.

Q Woul d you now turn to Lines 56 and 57 of
your ComEd testinony?

A Okay.

Q And here you discuss the benefits that
woul d accrue to customers and | want to ask you first
whet her you used the word "benefits" in the same way
in both your Ameren and your ComEd testimony?

A Yes.

Q Is it accurate to say that the benefits you
refer to are energy savings fromthe Energy
Efficiency and Demand Response Programs, reduced
electricity prices and environmental effects of
reduced consunption?

A Yes.
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Q Agai n, staying with your ComEd testinmony
and | believe there's a corresponding statenment in
your Ameren testinmony. At Line 104 of your ConmEd
testimony you state, That the proposed prograns will
generate benefits for all customers. Do we -- are
you there?

A Yes.

Q You have not attenpted to quantify each of
t hose types of benefits; is that correct?

A That's correct.

Q And you haven't determ ned whet her al
customers will benefit equally; is that also correct?

A That's correct.

Q And you didn't determ ne whet her al
customers benefit equally because you didn't
determ ne the distribution of benefits among
customers or customer classes; is that correct?

A That's correct.

Q Is it also true that you have not esti mated
the effect of the Energy Efficiency and Demand
Response Prograns on energy prices in either the
rel evant ComEd or Ameren markets?
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A That's correct.

Q And to your know edge, no ot her party has
quantified those benefits; correct?

A That's correct.

Q Let's go back to Lines 56 and 57 of your
ConEd testimony. And there you discuss usage-rel ated
costs and |'d ask you the same question. Do you use
t hat phrase "usage-related” in the same -- with the
same meaning in both your Ameren and ComEd
testi nmoni es?

A Yes, | do.

Q By usage-related costs, you do not mean
that the costs are caused by usage, do you?

A | mean they're costs that are incurred to
effect usage levels to reduce usage.

Q Okay. And is it your understanding that as
customer usage increases, the cost of Energy
Efficiency or Demand Response Programs will increase
as a direct result of increased usage?

A No, |I'm not arguing that.

Q Okay. And is it your understanding, going
in the opposite, that as custonmer usage decrease, the
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cost of the programs will decrease as a direct
result?

A No, I'm not saying that's directly tied.

Q Okay. So they don't go up, they don't go
down. Can we agree that they're not directly
affected by the |level of customer usage?

A Specific costs, not -- | don't know that
they're directly affected, no.

Q l'm sorry, | was -- |'m not sure what your
answer was.

A | wouldn't say they're necessarily directly
rel at ed.

Q Directly affected?

A Ri ght .

Q Okay. You' ve reviewed the plans filed by
the Ameren and ComEd utilities; correct?

A Yes.

Q And the costs of planned prograns for
particul ar customer classes are estimted as a part
of those plans; is that correct?

A That's correct.

Q And do the costs of the prograns for a
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cl ass change as the usage for that class changes?

A Not necessarily.

Q Could you go to your ConEd testinmony at
Line 99?7 Wuld you agree with me that the proposed
pl ans of both Ameren and ComEd offer specific
progranms based on a customer class or a custonmer
type?

A Yes.

Q Woul d you al so agree that the estimted
costs of the programs for each custonmer class or type
are not the same for every one of those classes or
types?

A | woul d agree.

Q Woul d you al so agree that the plans show

di fferent expected energy savings for the different

cl asses?
A | woul d agree.
Q |'"'m sorry, | hit the m crophone. ' m
| ocating a piece of your testinmony. "1l be right
with you. |'"m at Line 99 of your ComEd testinony.
A Yes.

Q And there you say, quote, While a uniformed

137



10

11

12

13

14

15

16

17

18

19

20

21

22

per kilowatt hour charge will not ensure that charges

will match costs for all customer groups, it
recogni zes, in a reasonable manner, that expenditures
are being made for all major customer groups. l's

t hat correct?

A Yes.
Q And with that in mnd, 1'd |like you to
consider a hypothetical. Assume that a utility's

pl an programs for |arge commercial and industrial
customers costs $1,000 and that same plan has
programs for residential customers that cost

$3 mllion. Wuld you consider a uniformed per
kil owatt hour charge a reasonable way to recover
t hose costs in those circunstances?

A | think I could say | wouldn't necessarily
assume that a uniformed charge must apply in every
circumstance and it's very possible, you know, you
could present a hypothetical that would suggest that
it would not apply.

Q Would it be fair to say that at some | evel
of i nmbal ances between costs and recovery, a uniformed
charge m ght not be reasonabl e?
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A It would be a matter of |ooking at each

i ndi vi dual proposal, each individual plan and making

a decision accordingly.

Q | understand. But at some |level, a
uni formed charge m ght not be reasonabl e?

A That's possi bl e.

MR. REDDI CK: Not hi ng further.

JUDGE SAI NSOT: M . Munson, you don't have
anyt hi ng?

MR. MUNSON: No cross.

JUDGE SAI NSOT: Okay. Any redirect?

MR. FOSCO: No redirect, your Honor.

JUDGE SAI NSOT: Ckay. M. Lazare, thank you
very much.

Okay. Whose next?

MR. JOHNSON: Your Honor, according to the
list, we have M. Brandt up next.

JUDGE SAI NSOT: Is there any resolution of
this?

MR. Jol ly: No.

JUDGE SAI NSOT: M . Brandt?

MR. JOHNSON: Would you like to swear the
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witness first or would you like me to go through
the affidavit and testinony?
JUDGE SAI NSOT: | don't know. It doesn't --
"Il just swear himin.
(W tness sworn.)
MR. JOHNSON: ConmEd noves for the adm ssion
of -- the first itemis M. Brandt's direct
testinony, which is ComEd Exhibit 2.0 dated
November 15th, 2007, filed on e-Docket that same day.
Also, it noves to admt the rebuttal
testinony of M. Brandt, ComEd Exhibit 9.0 dated
December 21st, 2007, and filed on e-Docket that same
day.
And, finally, the affidavit of
M. Brandt filed January 3rd, 2008, on e-Docket and
identified as ComEd Exhibit 14.0.
JUDGE SAI NSOT: ' m sorry, what's the nunber
for his rebuttal ?
MR. JOHNSON: Rebuttal is ComEd Exhibit 9.0.
JUDGE SAI NSOT: 9. 0. Okay. Any objection to
adm ssion of ComEd Exhibit 2.0, 9.0 and 14.07

(No response.)
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Heari ng none, your notion is granted,
Counsel .
(Wher eupon, ConEd
Exhi bit Nos. 2.0, 9.0 and 14.0 was
admtted into evidence as
of this date.)
MR. JOHNSON: And, your Honor, we would tender
him for cross-exam nati on.
JUDGE SAI NSOT: Okay. Anybody have any cross
for M. Brandt?
MR. JOLLY: | do.
M CHAEL BRANDT,
called as a witness herein, having been first duly
sworn, was exam ned and testified as follows:
CROSS- EXAM NATI ON
BY
MR. JOLLY:
Q Good afternoon, M. Brandt. My name is Ron
Jol ly. |"m an attorney for the City of Chicago.
A Good afternoon.
Q |'d like to start by asking you about your

invol vement in the devel opnent of the ComEd plan that
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was adm tted today as ComEd Exhibit 1.0. Were you
intimately involved in the preparation of that plan?

A Yes, | was.

Q And you're famliar with it?

A Yes, | am

Q And you -- and you agree with the
statements and the text of the plan?

A Yes, | do.

Q Okay. Could you -- do you have a copy of

t he plan?

A Yes, | do.

Q |'d i ke you to turn to Page 11, if you
coul d.

A Okay.

Q And, actually, if you could turn to the
bottom of Page 10 and there's a heading there stating
| npl enenting the plan. Do you see that?

A Yes.

Q And there's several bullet points we see
after that. Do you see that as well ?

A Correct.

Q And the first bullet point says, Experience
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i mpl ement ers?

JUDGE SAI NSOT: s it possible that somebody --
could we have a copy of the exhibit?

MR. JOLLY: M . Abolt took ny copy,
unfortunately.

JUDGE SAI NSOT: Uh- huh.

MR. JOHNSON: We entered it as ComEd Exhi bit
1.0. It's the first one, not the appendices.

JUDGE SAI NSOT: Okay. \What page are you on?
" m sorry.

MR. JOLLY: Bott om of Page 10 and then carrying
over to Page 11.

JUDGE SAI NSOT: You could start.

BY MR. JOLLY:

Q In that bullet point that's entitled
Experienced I nmplementers it says that ComEd will use
experienced inplenmentation contractors to manage
field i mpl ementation of those progranms. These
contractors, to be selected via conpetitive
solicitations, will have responsibility for
supporting ComEd's final detail program design and

devel opnment of detailed inplementation prograns -- or
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pl ans, rather.

Is one reason that ComEd will rely on
experienced contractors is because they are famli ar
with or aware of potential -- potential participants
in progranms that ComEd seeks to inplement as part of
their programs in this case?

A " m sorry, could you just repeat that?

Q | could try. | s one reason that ComEd wi |
rely on experienced contractors is because they have
access to persons who are likely to participate in
progranms that the Comm ssion approves in this case?

A You know, | think I'd have to say no, |
don't think that's -- one of the reasons we're

| ooki ng at experienced contractors is because they

know how to run the prograns. | don't know if they
necessarily know how to -- know who the customers
are.

Q Okay. Well, going down to Page 11, the

second bullet point in the second full paragraph on
t hat page. You tal k about |everaging existing
program delivery structures. Could you tell nme what

you mean by that or what the plan nmeans by that?
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A In terms of |everaging existing program
delivery structures in our service territory, we'd be
| ooki ng at any agencies or groups that run prograns
across the ComEd service territory that we could use
to make our programs nore cost effective.

Q Okay. And, actually, going back up to the
prior bullet point, the effective use of trade
allies. s it true that the residential and business
solution programs will rely, to a great extent, on

trade allies to bring custonmers to the programs?

A It woul d be dependent on the program
Q Okay. Well, if you |look at that bullet
poi nt on that page, does it, in fact, state that both

resi dential and business solution programs will
rely to a --
A Right. At the residential business program
| evel that would be correct.
Q Okay. Could you turn to rebuttal
testinony.
JUDGE SAI NSOT: \What page are you on?
MR. JOLLY: Hol d on a second. It's Line 422.
JUDGE SAINSOT: And this is direct testimny?
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MR. JOLLY: No, the rebuttal. It's Page 17.
BY MR. JOLLY:

Q And in your answer beginning on Line 422
you respond to M. Abolt's suggestion that ConEd use
existing delivery systems to | everage and im -- to
i mprove the cost effectiveness of its prograns; is
that right?

A That's correct.

Q And you state in your answer that the City
has provided no evidence that any of ComEd's
programs -- program costs also be reduced through
| everagi ng of any of the City's current program
offerings; is that right?

A That's correct.

Q And going back to the second bull et point
on Page 11 of the plan where you discuss | everaging
exi sting programs. WII ComEd require that a party
currently implementing an existing program
denmonstrate that any of ConEd's program costs will be
reduced through |everaging the current offerings?

A | think the party along with ComEd woul d

have to determ ne that, that the cause would be
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reduced.

Q And how woul d that process occur? Wuld
ComEd reach out to entities that are currently
i mpl ementing progranms?

A That process has not been devel oped yet,
how it would work.

Q Okay. So you don't know if it would be
possible -- that it would be necessary for an entity
that's currently inplementing a programto cone to
ComEd?

A That could be one option but we just
haven't devel oped the full process.

Q Okay. Now, as | indicated earlier, going
back to your rebuttal testimony at Line 422 -- well,
there you criticize M. Abolt's testinmny for

providing no evidence that the City's existing

programs will reduce ComEd's cost; is that correct?
A | don't know if 1'd characterize it as
criticizing. | just pointed out that he provided no

evidence that it would | ower the cost.
Q Okay. But you haven't presented any
evi dence that the programs identified the City --
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identified by the City and M. Abolt will not reduce
ComEd' s costs; is that right?
A That would be correct.

Q And at Line 429 of your rebuttal

testi nony
A Yes.
Q -- you discuss -- you say, That one
critical step in analyzing potential synergies wil
be the ability to measure and verify the kil owatt
hour savings associated with activities. Again,
ComEd bears the ultimate responsibility for achieving
the statutory goals, so ComEd must be able to neasure
and verify the kwh savings from any other programs
and the overall cost effectiveness; is that correct?
A Correct.
Q Do you understand, M. Abolt's
recommendati on regarding | everaging existing progranms

to mean that ComEd woul d i nmplement the existing

prograns?

A Whi ch existing prograns are you talking
about ?

Q Well, just -- we can use the prograns that
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are identified

Chi cago I ndustrial Rebui

A Then | -- no.

that the City would cont

prograns.

It Program

in this testimny, for exanple, the

My understanding of it is

inue to inmplement the

Q And what is your understandi ng of what

M . Abolt nmeans regarding | everaging prograns?

A | guess nmy understanding would be that
M. Abolt would Iike ConmEd's -- the measures that
included in this -- on our programs or the ComEd

progranms to be included

t ake advant age of

Q To be included
A Of ferings.

Q Okay. So, for

in the City progranms.

in what way?

ar e

exampl e, perhaps ConEd could

information that the City has

t hrough i nplementation of its programs regarding

potential customers or participants who may be |ikely

to participate in a proposed ComEd program is that
correct?

A That would be correct.

Q Woul d you turn to Page -- | think it's 94

of

the plan and there --

there's a discussi on of

t he
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C&l New Construction Program 1is that correct?

A Correct.

Q Are you famliar with that progran?

A I am

Q And in the program description, which is
at -- roughly a quarter of the way down the page, it
description the program as including -- educating
bui |l di ng owners, design professionals, et cetera, and
supporting -- providing support for the |eadership

and energy and environmental design |ead rating

system  Are you fam -- did | -- is that an accurate
statement regarding the proposed -- the program
t here?

A That's correct.

Q Okay. Are you famliar with the City's --
Chi cago Green Building Initiative?

A Only slightly.

Q And to the extent you are famliar with it,
do you -- could you describe it?

A Ot her than the City is pushing to get as
many -- | guess, you know, buildings green as
possi bl e but | don't know the details about the
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program

Q Okay. So you don't know if the persons who
partici pate or the buil dings where the business
owners who participate in the City's program m ght be
i kely participants who would participate in
ConEd's -- the program descri bed on Page 94 there?

A | don't.

Q You don't know?

A | don't.

Q Turn to page -- if you could, turn to
Page 15 of your rebuttal testinmony, and specifically,
at Line 369 beginning there. You state that
M. Abolt -- with respect to the proposals made by
M . Abolt and BOMA W tness Zarunba, to the extent
t hey request ComEd provide real time energy usage
information free or at mniml costs, it's not
possi bl e or practical at this time. Did M. Abolt in
his direct testimny recommend that ComEd provide
meters that provide real time energy usage data?

A | would have to review his testimny again.
| don't know off hand.

Q Okay. But when you wrote your testinony,
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pur poses of

was your assunption?
A Obviously | though he did at the time, yes.
MR. JOLLY: That's all | have.

JUDGE SAI NSOT: M. Kelter?

MR. KELTER: Not hi ng.

MR. MUNSON: | think BOMA has a questi on.

MR. JOHNSON: Your Honor, would you like brief

redirect now or at the end?

JUDGE SAI NSOT: At the end, | would think.
MR. MUNSON: Briefly, your Honor.
CROSS- EXAM NATI ON
BY
MR. MUNSON:
Q Good afternoon, M. Brandt.
A Good afternoon.

Q M ke Munson from the Building Owner's and

Manager's Associ ati on of Chicago.

You woul d agree, wouldn't you,

Brandt, that ComEd cl assifies customers for

charges; correct?

A Yes, they do.
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Q Based on size and usage characteristics,
ComEd charges a separate distribution facilities
charge based on customer size and demand; is that
correct?

MR. JOHNSON: "' m going to object to this Iline
of questioning just as being outside the scope.

MR. MUNSON: It's foundation, your Honor.

JUDGE SAI NSOT: Foundati on for?

MR. MUNSON: For questions |'m about to ask.
It's a general -- they do.

BY MR. MUNSON:

Q You charge distribution facilities charges,
correct, ComEd does or they don't?

JUDGE SAI NSOT: Well --

MR. JOHNSON: | don't know if this is speech by
you.

JUDGE SAI NSOT: ' mgoing to allow it. It's
pretty general.

MR. MUNSON: l'"'mtrying to cut it down. We can
go through the whole song and dance but it's a sinple
gquesti on.

JUDGE SAI NSOT: Go ahead, M. Brandt.
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THE W TNESS: Yes.
BY MR. MUNSON:

Q Just to reiterate, ConEd charges separate
distribution facilities charges based on custoner
size of demand; is that correct?

A That's correct.

Q Okay. And that's a billing system i ssue,
ri ght, meaning --

A | couldn't answer --

Q -- the billing system automatically charges
customers various charges based on their nmonthly
billing; is that right?

A | can't answer to the billing system

Q Okay. But when you say in your testinony
t hat you are advocating a flat fee for all customer
classes, the -- and | think it's .04215 cents per
kilowatt hour, if | have that right, a technician
woul d key that into the system for all kilowatt hour
usage for every customer; is that correct?

A | truly don't know how the billing system
works in terms of how it gets entered.

MR. MUNSON: Ckay. Not hi ng further then.
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JUDGE SAI NSOT: Any redirect?

MR. REDDI CK: One question.

JUDGE SAI NSOT:  Sure.

CROSS- EXAM NATI ON
BY
MR. REDDI CK:

Q Conrad Reddick for II1EC, M. Brandt.

In inplementing its plan for Energy
Efficiency and Demand Response Progranms, isn't it
true that Comonweal th Edi son anticipates tracking
the incentive applications by account number?

A We hope to or possibly, yes.

Q And you will cross check them against the
current ComEd accounts to assure that the programis
properly inmplemented and you don't have duplicate
reci pients?

A That would be the intent.

Q And what information does ComEd associ ate
with an account number in its records?

A | think you need you to clarify what --

Q Well, is there a nanme associated with an

account nunber ?
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A Number, address, | ocati on.

QO

After person's address?

>

Yes.
Q A rate class?
A Yes.

MR. REDDI CK: That's all. Thank you.

JUDGE SAI NSOT: Any redirect?

MR. JOHNSON: Just briefly, your Honor.

REDI RECT EXAM NATI ON
BY
MR. JOHNSON:

Q M. Brandt, M. Jolly had noted that -- or
asked the question that you hadn't presented -- asked
you if you had presented any evidence that the City's
proposal s or |everaging proposals would not reduce
costs; correct?

A Correct.

Q And you're famliar of Section 12-103 of
the Public Utilities Act; correct?

A Yes, | am

Q And in preparing ComEd's plan, it's not
required to show that certain proposals would not
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reduce costs; correct?

A That's correct.

Q And, in fact, the City's |everaging
proposal s do not provide any concrete plans about how
ComeEd and the City would work together on these
| everagi ng proposals; correct?

A That is correct.

Q And they don't provide any total resource
cost tests analysis on these proposed prograns?

A Correct.

Q And ConEd's plan as a whole, when
considered in conjunction with DECO s portfolio
provides a diverse cross-section of opportunities for

all of ConmEd's customers; correct?

MR. JOLLY: | object as it's being beyond the
scope of cross-exam nati on. | didn't ask anything
ComEd - -

JUDGE SAINSOT: [It's also a concl usion.

MR. JOLLY: -- versus DCEOG.

JUDGE SAI NSOT: It's stricken.

BY MR. JOHNSON:
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Q And, finally, M. Brandt, M. Reddick had
asked you about tracking and accounting numbers;
correct?

A Correct.

Q And are there any things that we cannot
track under the plan with account numbers?

A | think the primary one would be the
residential lighting program where we woul d be giving
di scounts on CFL's at the stores. Anything that's
upstream type rebates or discounts, the customer
woul d be getting it right at the register and we
woul d not know who the customer was.

MR. JOHNSON: Thank you. Not hi ng further.

RECROSS- EXAM NATI ON
BY
MR. JOLLY:

Q Could you turn back to Page 11 of the plan,
pl ease. And, again, |ooking at the bullet point
about | everaging existing program delivery
structures, is ConmkEd going to require that any
exi sting program be -- have applied to it the TRC
test before it would consider |everaging with that
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progran?

A No, | don't think the program prior to
being | everaged would have to meet the TRC, it's when
it's leveraged with ConEd that it would have to
denonstrate that it's cost effective.

Q Okay. And before considering |everaging
with existing prograns that you mention there, are
you going to require that the -- the entity that

currently implements that program denonstrate that

ConmEd's costs will be reduced by leveraging with that
progran?

A Like | said before, the process hasn't been
wor ked out enough that -- | couldn't say for sure

whi ch way we would go with that.

Q Okay. So what exactly do you nean, then,
when you say you are going to |everage with existing
program delivery structures?

MR. JOHNSON: | just object that there's nore
to that bullet point than just saying we are
| everaging, so it mscharacterizes a little bit the
pl an. | believe it says we would eval uate potenti al
syner gi es.
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MR. JOLLY: That's fine.
BY MR. JOLLY:

Q What do you nean by that -- you can read
the entire thing into the record if you wish, that's
fine. | guess |I'm not certain what you mean by that
bul |l et point there.

A | think what it would be nean is pretty
much we say there. WII evaluate potential synergies
bet ween our progranms and existing program that could
possi bly increase participation or cost effectiveness
across the ComEd portfolio.

Q And do you have any opinion as to whether
| everaging will generally -- either increase
participation or inprove the cost effectiveness of
ConEd' s programs?

A | don't think I have an opinion. I'd |ike
to see each program and determ ne individually
whet her that program -- | think one of the keys is to
| ook for programs that can attract enough custoners
and a cross section of customers and go across our
entire service territory.

Q Granted that the City of Chicago is not the
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entire service territory, would you agree that
makes up a significant portion of your service
territory?

A | believe it makes up approxi mately

one-third of our service territory, yes.

MR. JOLLY: Ckay. | have nothing further.

it

MR. JOHNSON: No further redirect, your Honor.

JUDGE SAI NSOT: Ckay. Thank you, M. Brandt.

Okay. We're taking a break. Back at

3:00 o'clock.
(Recess taken.)
(Wher eupon, proceedi ngs
were had in

Docket No. 07-0541.)
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(Wher eupon, the follow ng

proceedi ngs were had in

Docket No. 07-0540.)

JUDGE SAINSOT: Am | right that M. Thomas is
up next?

MR. JOHNSON: | believe M. Eber is up next.

JUDGE SAI NSOT: M . Eber, okay.

MR. JOHNSON: And first, ComEd would just nobve
to admt M. Eber's direct and rebuttal testinony and
affidavit. ComEd first nmoves to admt into evidence
M . Eber's corrected direct testinmony. It's ComEd
Exhibit 3.0 corrected. Originally filed
November 15th, 2007 on e-Docket. The corrected
version was filed December 31st, 2007 on e-Docket.

There are also exhibits to M. Eber's
testinony -- actually, just one exhibit. It's ComEd
Exhibit 3.1 to his direct testinmony.

ConmEd al so noves to have M. Eber's
rebuttal testinony admtted into evidence. It's
ComEd Exhi bit 10.0. It's dated December 21st, 2007.
It was also filed on e-Docket on that day.

As well as to admt ComEd Exhibit 10.1
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to his rebuttal testinmony.
Finally, we move to have M. Eber's
affidavit admtted into evidence. It's ComEd 15. 0.
It was filed on e-Docket on January 3rd, 2008.
JUDGE SAI NSOT: Okay. Any objection to
adm ssion of ComEd Exhibit 3.0, 3.1, 10.0, 10.1 or
15. 07
(No response.)
Okay. Heari ng no objection, your
motion is granted, Counsel.
(Wher eupon, ConEd
Exhibit Nos. 3.0, 3.1, 10.0,
10.1 and 15.0 were
admtted into evidence as
of this date.)
MR. JOHNSON: Your Honor, after he's sworn in,

we'd tender him for cross-exam nati on.
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(W tness sworn.)

JAMES EBER,

called as a witness herein, having been first duly

sworn, was exam ned and testified as foll ows:

CROSS- EXAM NATI ON

BY
MS. McKI BBI N:
Q Good afternoon, M. Eber. " m Anne
McKi bbin with Citizens Utility Board, | have just

few questions.

If you could please refer to your

rebuttal testinony which is on Line 78 which is on

Page 4 and, specifically,

t hat paragraph,

to the | ast sentence in

that's what |1'1l be referring to.

there you're discussing the possibility for future

next PJM payments for

Prograns; correct?

ConEd' s use of Nature First

A In the | ast sentence?

Q Yes.

A On Page 4 --

Q ' m sorry, the

par agraph that

begi ns --

| ast sentence in the

t he sentence begins on

a

On
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Li ne 78.

A Okay. Yes, we are.

Q And you inply that the possibility of
future net PJM paynments for the Nature First demand
response resource depends on PJM rules; correct?

A It does, yes.

Q And PJM rul es are subject to change through
t he stakehol der process; correct?

A That's one they would change, yes.

Q And is it possible that FERC or Congress
could in the future, mandate that PJM change those
rules that would affect the payments for this
progran?

A | really don't know.

Q Okay. Are you aware of anything at this
time that would preclude FERC or Congress from
mandating a change to those rules in the future at
some point?

A | am not aware, no.

Q And is it possible that paynments for the
Nature First demand response resource could in the

future come from some other source, such as an
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Il'linois power agency or some other agency?

MR. JOHNSON: | "' m going to object. That calls
for specul ation for specul ation.

MS. McKI BBI N: "Il rephrase it.

BY MS. McKI BBI N:

Q Do you know of anything at this time that
woul d prevent sonme other agency in the future from
providing revenues streamed from that program?

A No, | don't know of anything at this time
t hat woul d preclude that.

MS. McKIBBIN: That's all | have. Thank you.

CROSS- EXAM NATI ON
BY
MR. MUNSON:

Q Good afternoon, M. Eber. M ke Munson for
the Building Owner's and Manager's Associ ation of
Chi cago.

A Good afternoon.

Q Now, under ConEd's proposal, are the demand
response prograns available to all classes of
customers?

A Under -- can you - -
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Q Your proposal.
A Under the plan?
Q " m sorry, under ComEd's -- strike that.
Let me rephrase.
ConEd provides demand response

progranms to all classes of customers; is that

correct?
A That is correct.
Q | ncl udi ng conpetitively declared cl asses?
A Yes, that is correct.

Q So if a customer is eligible for ComEd's
programs -- even though a customer is eligible, a
customer may make an individual decision not to
participate in ConEd's demand response offering; is
t hat correct?

A Yes, it's a choice.

Q ComEd will not be limting custonmer
opportunities to participate with conpetitive demand
response providers; is that correct?

A No, we don't.

Q Customers can buy demand response products
and services from a number of providers other than
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the utility; correct?

A That is correct.

Q For exanmple, Ares or registered curtail ment
service providers may offer demand response products
and services to custonmer?

A | believe through PJM they have to be
regi stered CSPs to provide products but those do
exi st.

Q You referred to PJM programs in your
testimony. Are you, by chance, famliar with their
responsi ve reserve progran?

A | am

Q Do you know the metering requirenments for a
customer to participate in that program?

A | am aware of them | don't know them
exactly.

Q Do you know generally what those
requi rements are?

A They are for real time metering that's able
to record usage on a very tight interval |evel and
record it and supply it the day of.

Q And for custonmers over 400 kw in ConEd's
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service territory, interval nmeters are required; is

t hat correct?

A " m not sure.

Q " m not trying to be tricky here.

A | don't know.

Q Is it -- the interval meters that ComEd
provi des such -- conpetitively declared customers,

they're on a half-hour demand; is that correct?

A That is correct.

Q And had a hal f-hour demand woul d not
satisfy the criteria under PJM s responsive program
is that correct?

A It would not.

Q Woul d you agree that all customers -- all
of ComEd's custonmers pay for ConEd's costs associ at ed
with offering demand response products regardl ess of
whet her or not a particular customer is purchasing
such services from ConEd?

MR. JOHNSON: | "' m going to object to that
guestion as outside of M. Eber's testinmony. That
goes to a rate design issue.

MR. MUNSON: | think it's smack on his
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testinony.

JUDGE SAI NSOT: Can you provide me the smack on
cite?

MR. MUNSON: Sur e. Let nme just rephrase
instead of taking the tine.

JUDGE SAI NSOT: Ckay.

MR. MUNSON: Not hi ng further.

JUDGE SAI NSOT: | have a few questions for
M . Ebers. Does anybody el se have questions before
me?

(No response.)
EXAM NATI ON
BY
JUDGE SAI NSOT:

Q Am | right if | say that ConEd's sole
demand response programthat's responsive to the
statute is this Nature First Program?

A That is one we're proposing to meet the
| egi sl ative obligation, yes.

Q And on Page 8 of your direct testinmny you

t al ked about targeting custonmers for the Nature First

Program that are likely to have the correct home
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configuration for that program  \What kind of
configuration would be required, if you know?

A You need to have -- you need to be a
single-famly designation with a central air
condi tioner.

Q So it wouldn't even have to be a house, it
could be a big apartment or somet hing?

A No. Apartments would be typically
classified as nulti-famly, they would not be
eligible for the program

Q And | think in your corrected testimony
gat her that there are two conmponents to that program
there's one where the air conditioning gets turned
off for 15 m nutes and there's another one where it
gets turned off for, |I don't know, a couple hours or

somet hi ng?

A Correct. There's two options for that
program

Q And am | right that in the -- well, let nme
ask you, in the 12 years that -- ConEd has al ready

had this program for 12 years?

A Correct.
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Q In those 12 years, how many times has it
used each component ?

A It's averaged per year, one and a quarter.

Q For both of them is that correct?

A For both programs, for both options.
They're typically called at the same tine.

Q Okay. And | also gathered from your
testimony that one of the reasons -- | don't know,
maybe the only reason ComEd doesn't use this program
very much is because it doesn't pay the program
partici pants very much; is that correct?

A | wouldn't characterize it that way. I
think the program was designed, you know, very
specifically to neet peak | oad reduction requirenments
and there are only a handful of circunmstances where
the programis required to be operated. So our use
of the program sparingly is largely to -- you know,
to ensure customer -- | mean, to respect that -- that
resource with the customer because the customer does
experience the |loss of sonme air conditioning when we
cycle or shed them so -- and if conditions aren't

right to call the program we wouldn't call it.
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Q But in your testinony you did talk about --
you did express sone fear of alienating customers by
using it too much and that fear seemed to be based on
| ack of financial --

A Well, the customer's expectations of use of
t he programs, you know, for customers that have been
on it have been built up over the years and the
program was designed to be a resource for use at peak
times. If we started using it a |lot nore without
changing the way the prograns is designed, then it
woul d -- you know, customers would have -- it would
be a different value proposition for customers to
react to. They would be experiencing nore
interruptions for the same amount of nopney because it
is a fixed incentive per year.

Q Oh, it is a fixed incentive?

A Yeah.

Q That, | didn't know.

A The cycling program pays $20 a year,
whereas a shed program pays $40, whether we call it
or not.

Q And |'m just curious, has ComEd ever
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collected information that funds -- let nme rephrase
t hat .

Is there surveys or something |ike
t hat demonstrating why these people signed up?

A Well, you know, based on experience with
t he program and working with customers, there's -- |
mean, we have a feel for why customers sign up.
There's two or three main reasons. One would be for
the financial incentive. The other would be from an
environmental or reliability driver, customers want
to do their part and it is one way a residenti al
customer can help in that way. Those are the two
primary drivers we see.

Q And | guess | ama little -- | have sonme
questions -- M. Thomas was tal king about the $80 per
per O & M costs that -- O & Mincrease for this
program Is there a break down as to how nuch
advertising -- how much of that $80 would be
advertising?

A The $80 represents what we think is -- some
of several things that we feel is necessary to
pronote, advertise, raise awareness, test messaging,
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produce promotional materials and then fulfill -- you
know, send out pronmotional materials and there's not
a specific break down of that but that $80 is the sum
of those costs divided by the number of customers we
woul d expect to get from those activities.

Q So it's your testinony that the $80 is
totally -- per person is totally promotional costs,
it's not the costs of installing the little gadget on
anybody's air conditioner or anything like that?

A That is the estimte of our pronotional
costs.

JUDGE SAI NSOT: Ckay. | think that's it for
me. Thanks.

THE W TNESS: Thank you, your Honor.

JUDGE SAI NSOT: Any redirect?

MR. JOHNSON: No, your Honor.

JUDGE SAI NSOT: OCkay. Thank you, M. Eber.

MR. JOHNSON: Your Honor, just one matter
initially with M. Crunrine's testinmny. W had the
motion this morning that you partially granted
striking certain of -- the rebuttal testinmny, |
bel i eve. M. Crunrine actually had not yet filed an
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affidavit yet. He was stranded in M chigan due to
some inclement weather, so we have the signed
affidavit as of this morning but |I'm just wondering
what you'd like us to do as far as striking that. | f
you want us to black marker it out or --

JUDGE SAI NSOT: Magi ¢ mar ker, pen, nothing
fancy.

MR. JOHNSON: Okay. We'll take care of that
here but keep things going and nove to have this
admtted subject to the partial granting of that
motion to strike his rebuttal.

So ComEd woul d nmove, then, to have the
direct testimony of M. Crunrine admtted into
evidence as ComEd Exhibit 5.0, dated November 15th,
2007 filed on e-Docket that same day.

There are also exhibits to that
testinony that we would also move for adm ssion.
ComEd Exhibit 5.1, ComEd Exhibit 5.2 and ConEd
Exhibit 5. 3.

ConmEd al so noves to have the rebuttal
testinony of M. Crunrine admtted into evidence.

It's ComEd Exhibit 11.0 Decenber 21st, 2007, filed on
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e- Docket that same day. There are no exhibits to
that testinony.

And, finally, the affidavit of
M. Crunmrine, which will be filed on e-Docket today
or I guess we could just -- | don't know if you have
a preference, we can give it to the court reporter or
we can file it on e-Docket. It has not been filed
yet .

JUDGE SAINSOT: | don't think it needs to be
filed. It's just that the court reporter is Kkind of
i nundated, so if you just give it to ne, that's fine.

MR. JOHNSON: Sure. It will be ComEd
Exhi bit 20.

JUDGE SAI NSOT: Okay. So for the record you
are seeking adm ssion of ComEd Exhibit 5.0, 5.1, 5.2,
5.3, 11.0 and 20.0 is there any objection?

(No response.)
Okay. Heari ng none, your motion is

granted, Counsel.
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(Wher eupon, ConEd

Exhi bit Nos. 5.0, 5.1, 5.2,
5.3, 11.0 and 20.0 were
admtted into evidence as

of this date.)

MR. JOHNSON:  Your Honor, so you could follow

al ong, would you like us to bring you the copies
and then we can come up and strike --

JUDGE SAI NSOT: Sur e.

MR. JOHNSON: -- a portion afterwards.

(W tness sworn.)

MR. JOHNSON: And ComEd woul d then tender
M. Crunrine for cross-exam

THE COURT: Ms. McKi bbin?

MS. McKI BBI N: | don't have any.

JUDGE SAI NSOT: Anybody?

MR. REDDI CK: Yes. |'"'mtrying to |l ocate a
pi ece of paper.

JUDGE SAI NSOT: OCkay. Take your tinme.

now

178



10

11

12

13

14

15

16

17

18

19

20

21

22

PAUL CRUMRI NE,
called as a witness herein, having been first duly
sworn, was exam ned and testified as follows:
CROSS- EXAM NATI ON
BY
MR. REDDI CK:

Q M. Crunrine, Conrad Reddick for IIEC

A Good afternoon.

Q | first want to talk about the -- well, al
of my questions will deal with the cost recovery
scheme that ConmEd proposes. Do you agree that cost
recovery under ConEd's proposal is not based on an
attempt to recover cost of programs from cost causers
as that termis traditionally used in Article 9
rat e- maki ng?

A Yes.

Q And | believe your testinmony indicates that
whil e program participants will receive direct
benefits from participating in the plan and the
expendi ture of plan costs, not all customers wil
receive direct benefits; is that correct?

A It depends on how you characterize the
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benefits fromimpacts on whol esal e market prices and
the environmental inmpacts and benefits that accrue to
that. Sonetinmes those are call direct benefits,
sonmetinmes they're indirect but they are benefits to
not participants.

Q | believe you characterized them as
indirect, though?

A Generally, yes.

Q And is it true at that ConEd expects all
customers will receive indirect benefits of the kind
you just described?

A Yes.

Q Specifically, ComEd expects that custonmers

will benefit fromthe prograns effect on supply
prices?

A That's one of them

Q Is it correct that ConmEd has not devel oped

a dollar estimate of that price effect?

A Are we still talking about the inmpact on
whol esal e price?

Q On prices.

A That's correct.
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Q Has ComEd attenmpted to quantify the

expected indirect benefits to various custonmer

cl asses?
A No.
Q At your rebuttal testimny, Page 150 -- I'm

sorry, Page 7, Line 156, you --

A ' m sorry, which Iine nunmber again?

Q Rebuttal , Page 7. You comment on the
expected pressure on market prices. Are you
referring there to the prices of energy and capacity
in the PIM market ?

A That's generally the relevant market for
northern Illinois, yes.

Q And | believe in response to a data request
fromthe |11 EC you provided information that indicated
that the peak demand in that market in 2006 was
144, 644 megawatts. Do you recall that?

A That sounds right.

Q Woul d you accept, subject to check, that
the energy delivered in 2006 corresponding to that
peak into -- well, et me rephrase that and start

over.
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Woul d you accept, subject to check,

that the energy delivered in 2006 in PJM was 729
mllion megawatt hours as shown in PJM s annua
report in 2006 at Page 2? | do have a copy if you'd
like to ook at it.

A Pl ease. It says, 279,000 gigawatt hours
for 2006, yes, you're correct.

MR. REDDI CK: Thank you. Wth Counsel's
permssion, |1'd like to use ny conputer. | can't
| ocate the paper copy that | had prepared for
M. Crunrine.

JUDGE SAI NSOT: Do you have a cord hanging from
t hat thing?

MR. REDDI CK: A cord hanging fromthis?

JUDGE SAI NSOT: Yes.

MR. REDDI CK: | hope not.

JUDGE SAI NSOT: Just checki ng.

MR. JOHNSON: | " m sorry, what docunent are we
referring to, Counsel ?

MR. REDDI CK: "' m going to show you in a
moment, so | won't be talking into avoid. This is
M. Crunmrine's testinmony fromthe Docket 05-05977?
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THE W TNESS: Which one? | filed five pieces
of testimony -- no, seven pieces of testinony in that
case.

BY MR. REDDI CK:

Q Rehearing rebuttal.

A Okay.

Q Exhi bit 62 corrected.

Page 5, Line 98. Do you testify
t here, quote, To the extent the Comm ssion sets rates
on a basis other than on traditional rate-making
principals, forenost cost, the door is open for many
of these entities too conme before it seeking
subsidies. W urge the Conmm ssion not to head in
that direction, end quote. Was that your testinmony
in that case?

A Well, you've read one sentence out of the
m ddl e of a 31 page piece of testinony which is
probably taken kind of out of context. You' ve read
the sentence correctly, but that's all that it is.

Q And taking that sentence and in the context
of this case, have you changed your position?

A | don't believe that that's -- 1 think
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we're tal king about apples and oranges and between --
the issue that was dealt with in this particular
section in my testimony in 0597 and the issue we're
tal ki ng about today.

Q And the issue in that particular part of
your testinmony was Rider GCB 7, was it?

A Yes, it was Rider GCB, governnent
consolidated billing 2007.

Q And the subsidy that you spoke of there was
what ComEd characterized as a subsidy from customers
out side Chicago or all custonmers to the City of
Chi cago; correct?

A That was part of the argunment. It was --
that's not the entire argunent against -- the
arguments that the City was marking --

Q | understand but that --

A -- that was only one of the argunents.

It's an inconplete explanation of the argument.

Q My question didn't deal with the argunents,
M. Crunrine. My question was, is that the subsidy
you were describing?

A s that the what?
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Q I's that the subsidy to which you referred?
A Yes.
Q And that was the subsidy in ConEd's view
where certain customers were being subsidized by a
| arger group of customers who did not directly

benefit from the subsidy?

A | think that's a dramatic over
sinmplification of that issue in the docket. There
was sonme substantial -- although |I'm not an attorney,

there were substantial |egal arguments about --

JUDGE SAI NSOT: M. Crunrine, that's a yes or
no question.

THE W TNESS: | " m sorry, could | have the
guesti on again?

JUDGE SAI NSOT: Coul d you read it back.

(Record read as requested.)

THE W TNESS: No.
BY MR. REDDI CK:

Q Does ComEd generally oppose subsidies?

A Under general rate-making principals, al
ot her things being equal, you would prefer to not
have subsi dies but there are times when it is very
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appropriate given other circunstances within the

rat e- maki ng process where subsidies can be

appropri ate. It's classic Dr. Braun Brite
(phonetic) --

Q " m just thinking.

A -- principles.

Q Woul d you descri be one situation where a
subsidy is appropriate?

A | believe a good exanple is ConEd's
position with an agreement with IIEC in the rehearing
phase of the last rate case in which customers served
at high voltage over 10 negawatts were receiving --
are being charged delivery rates |ower than their
full costs.

Q And |1 EC di sputed ConEd's characterization
that that is a subsidy in that case; isn't that
correct?

A | don't recall.

Q Of course not.

Woul d you | ook at Page 11, Line 224?

JUDGE SAI NSOT: Is this the direct or --

MR. REDDI CK: No, it's the document that only

186



10

11

12

13

14

15

16

17

18

19

20

21

22

M. Crunrine has. This is Exhibit 62 corrected.

MR. DeBROFF: Coul d you say that case nunber
again a little bit |ouder?

MR. REDDI CK: I n 05-0597, Exhibit 62 corrected.

JUDGE SAI NSOT: Do you have a paper copy?

MR. REDDI CK: Page 11, Line 224.

JUDGE SAINSOT: That is the paper | could not
| ocate. Okay.

MR. REDDI CK: That is the paper that | could
not | ocate. | do have it written that | can show you
as soon as | read it.

BY MR. REDDI CK:

Q At that |ocation does your testinony read,
ComEd continues to favor the |ocalization of the
subsi dies so that the customers who benefit most from
t he subsidy would pay for it. The second best
alternative is to recover the shortfall from al
ComEd custonmers. Is that an accurate restatement of

your testimony?

A You' ve read those words correctly on the
docunment .
Q Okay.
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JUDGE SAI NSOT: s this testimny?

MR. REDDI CK: Yes.

JUDGE SAI NSOT: It doesn't look like it.

MR. REDDI CK: lt's rewritten. | excerpted it
fromthe testimny, just those words. He has the
entire docunment.

BY MR. REDDI CK:

Q Have you changed your position on that
issue in this docket?

A That issue is not an issue in this docket.

Q Have you changed your position on the
| ocalization of subsidies in this docket?

A The | ocalization of subsidies that was
di scussed in that --

Q The | ocalization of subsidies in general.

A | think it depends. | can't answer that.
It's too general of a question to answer with a yes
or no.

Q If there were a subsidy in this docket,
woul d you favor mnim zing the adverse inmpact on
persons not directly benefitting from the subsidy by
| ocalizing them?
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MR. JOHNSON: | " m going to object to that as
calling for specul ati on.

MR. REDDI CK: It certainly does not. That is
the issue in this case.

MR. JOHNSON: Could you -- could the court
reporter read the question back, please.

JUDGE SAI NSOT: Go ahead.

(Record read as requested.)

JUDGE SAI NSOT: Okay. Here's ny questi on: l's
M. Crunrine an occurrence witness or an expert?

MR. REDDI CK: | think according to ComEd, he's
an expert.

JUDGE SAI NSOT: s he an expert in the thing
t hat you are asking him his opinion about?

MR. REDDICK: He is, as far as | know, the rate
expert for ComEd. We're talking about |ocalizing
recovery of costs.

JUDGE SAI NSOT: Okay. Just checking.

MR. LYON: So we object as to calling for
specul ation. The sentence started, If there were a
subsidy in this case.

JUDGE SAI NSOT: He' s asking for an opinion. He
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can answer .

THE W TNESS: Forgive me but |'ve | ost
guesti on again.
(Record read as requested.)
THE W TNESS: | "' m not sure what
"l ocalizing them" M. Reddick.

BY MR. REDDI CK:

t he

you mean by

Q By localizing the recovery of the costs.

A Localizing them in what way? |'m sorry,
' m just not famliar with that termas it would be
used here.

Q What nmeaning did you give it in
Docket 05977

A That was a specific situation on a specific
proposal on a specific rider with a specific |egal
cont ext . It's appl es and oranges. So

|l ocalization --

MR. REDDI CK:

BY MR. REDDI CK:

d

Q
i ke

A

Move to strike,

What was the meani ng you gave --

Local i zati on

in that

docket

meant

a

nonresponsi ve.

m sorry,
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geographic localization on residents of the City of

Chi cago.
MR. JOHNSON: | object to that motion to
strike. It was an open-ended question. He was | ust

answering it in response to M. Reddick's question.

JUDGE SAI NSOT: Your objection is overruled
because he answered the question correctly
afterwards.

BY MR. REDDI CK:

Q Is localization for you only a geographic
concept ?
A | can't say with 100 percent certainty but

| think generally in ny career that's ny typica
usage of |l ocalization, it would be sonme sort of
geographic basis, that's the way | would normally use
that term

Q And if one were attenpting to mnimze the
adverse inmpact of customers who do not directly
benefit from a subsidy by localizing in a class --
customer class sense, would you oppose that?

A Well, if there is a subsidy, it's got to be
paid by somebody else, it would have to go to some
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ot her customer class based on some |ogic and sonme,
you know, policy reason for doing that.

Q And, generally, would you favor m nim zing
t he adverse inpact, where possible?

A In the very general abstract rate design
aspect, yes, | do.

MR. REDDI CK: Thank you.

JUDGE SAI NSOT: Redi rect ?

MR. JOHNSON: Yes, your Honor, if we could just
have a few moments. Just some brief redirect your
Honor .

REDI RECT EXAM NATI ON
BY
MR. JOHNSON:

Q M. Crunrine, M. Reddick asked you sonme
guestions in response to that testinmony that he
showed you from Docket 05-0597 and your quotes from
t here. He mentioned -- |I'm sorry, he asked you a
guestion and then you mentioned the conparison
bet ween this docket and that docket was apples and
oranges, | believe. Coul d you pl ease explain what

you meant by the apples and oranges conmment ?
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A Well, that issue that we were tal king about
fromthe | ast ConEd rate case involved the City of
Chi cago and a request or an interpretation of the
statute, the Public Utilities Act, that would have
resulted in the City of Chicago receiving discounts
on their total electric bill that would have been --
had to have been paid by other custoners, sonmeone
else. When | said -- and | posed it as a subsidy in
the classic sense that rate-making usually means and

that when | said that if the Comm ssion were going to

grant that subsidy to the City of Chicago, | favored
what | called localization, meaning, that the subsidy
shoul d be paid for -- it was for the City of Chicago

accounts, not all the residential, not all the

busi nesses in the City of Chicago, it was for the
City of Chicago accounts, including the CTA, the Park
District, the schools and that the | ocalization that

| was suggesting was that the other residents and
busi nesses in the City of Chicago in that geographic
sense of | ocalization should pay for that subsidy
that the city would have received in that docket. \%Y,
point was that that's a significantly different issue
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t han what we're tal king about here.

Q You referenced the word "subsidy" and
M . Reddick asked you a few questions that began with
the phrase "if there was a subsidy in this docket".
Do you understand there to be a subsidy in this
docket ?

A No, | do not | believe there is a subsidy
in this docket.

Q Why is that?

A As | explained in testinony, the Public
Utilities Act goes to great lengths to tal k about
savi ng energy, saving it for -- to the benefit of al
customers in ComEd's service territory. It tal ks
about direct benefits, indirect benefits and |
believe that ConEd's proposal for a single cents per
kil owatt hour recovery of those costs does not result
in subsidies.

MR. JOHNSON: Okay. That's all we have. Thank
you.

JUDGE SAI NSOT: Any recross?

MR. REDDI CK: Yes, pl ease.
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RECROSS- EXAM NATI ON
BY
MR. REDDI CK:

Q M. Crunrine, would you define subsidy?

A | would define in this case subsidy as an
i nappropriate allocation of costs to certain
customers to the detriment of that class and | do not
believe that that is going on in this docket.

MR. REDDI CK: Move to strike the |ater part of
t hat answer .

JUDGE SAI NSOT: Your motion is granted. It's
not responsive.

BY MR. REDDI CK:

Q When you say "inappropriate allocation of
costs,"” do you mean that the recovery is |less than
the cost?

A No. | mean inappropriate when one takes
into account the entire set of circunmstances that
surrounds a particular rate-making issue. And in
this case, we're tal king about the entirety of
section, you know, 12-103. W've been tal king about

no time in the whol e docket.
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Q So your definition here is not a

guantitative one based on cost?

A It is, in part, quantitative but it is

informed with -- in the general context of 12-103.
Q It is not a quantitative one; correct?
A | believe it's quantitative and

qualitative.

Q Which means it's not quantitative alone?

A Not quantitative al one, no.

Q So it would be your position that if a
customer class received $100 in expenditures under
the plan for Energy efficiency and Demand Response
Programs and the recovery from that class was $1, 000,
there would still not necessarily be a subsidy?

A Not necessarily.

MR. REDDI CK: Thank you.

MR. JOHNSON: Not hi ng further.

JUDGE SAI NSOT: Okay. You can step down.
Thank you, M. Crunrine.

MR. JOHNSON: | f could we just have one m nute
before the CUB witness.

JUDGE SAI NSOT: Sure.
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(Wher eupon,

were had in

Docket

No.

proceedi ngs

07-0539.)
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(Wher eupon, the follow ng
proceedi ngs were had in
Docket No. 07-0540.)
CHRI STOPHER C. THOMAS,
called as a witness herein, having been previously
duly sworn, was exam ned and testified as foll ows:
DI RECT EXAM NATI ON
BY
MS. McKI BBI N:

Q Have you prepared testimony on behal f of
the Citizens Utility Board in the proceeding with
Docket No. 07-05407?

A Yes.

Q And do you have before you a copy of CUB
Exhibit 1.0 and its attachments CUB Exhibit 1.01,
1.07 --

A Yes.

Q -- which were filed in that docket on
December 14t h?

And are those documents true and
correct copies of the testinmny you prepared?

A Yes.
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Q Do you have any corrections to make?
A | don't.
MS. McKI BBI N: Thank you.

At this time, | would mve to enter

the testinony and its attachments into the record.

It's CUB Exhibit 1.0 and it's attachnments,

CUB Exhibits 1.01 through 1.07.

JUDGE SAI NSOT: And that is, so we're clear, in
07-05407?

MS. McKI BBI N: Yes.

JUDGE SAI NSOT: Your notion is -- is there any

obj ection?
MR. JOHNSON: (Shaki ng head side to side.)
JUDGE SAI NSOT: Heari ng none, your notion is
granted, Counsel.
MS. McKI BBI N:  Thank you, your Honor.
(Wher eupon, CUB
Exhi bit Nos. 1.0, 1.01-1.07 were
admtted into evidence as

of this date.)

MS. McKIBBIN: And | believe M. Lyon just made
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MR. LYON: Subject to stipulation, ComEd is
wavi ng cross of CUB witness M. Thomas.

JUDGE SAI NSOT: Subject to stipulation?

MR. LYON: We just agreed to the adm ssion of
one data request response.

JUDGE SAI NSOT: Ckay. Got it. So there's no
guestions for M. Thomas? |'m sorry to burst your
bubbl e here, but | may have one or two.

EXAM NATI ON
BY
JUDGE SAI NSOT:
Q You know, M. Thomas, on Page 9 of your

direct testimny you recomend that they --

essentially, you recommend the Comm ssion order ComEd

to schedul e demand response events for the Nature
First Program Coul d you defined what an event it?
A An event would be, basically, just ComEd's
calling of the program scheduling in the PJM market
and then calling the program cycling the air

conditioner.

Q Ri ght, so they would be turning somebody AC

of f?
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A That's right. That's right.

Q And how -- how do you think ComEd should
determ ne when those events should take place?

A ConEd is going to have to use its best
judgnent to determ ne how many demand responses the
PIMis likely to call throughout the rest of the
cooling season as well as if the tenperature on a
current day warrants the scheduling the event, as
well as -- in addition to the tenperature, |1'd say
ComEd should al so be considering what the prices are
schedul ed to be. It seems |ike the prices don't hit
above -- | think in response to -- we could | ook at
the prices in 2007 to help us put a frame work around
this, | think. CUB Exhibit 1.05, ComEd identified
the 20 hottest or 20 highest priced days of the year
and | think if you |look at CUB Exhibit 1.05, the
first -- the second page of Attachment 1 -- or the
first page of Attachment 1 you can see that the price
was above $100 or the LMP was above $100 what, eight
times? Eight times that year, so |I think that could
be one criteria that ComkEd should be considering,

whenever the LMP is above $100.

201



10

11

12

13

14

15

16

17

18

19

20

21

22

Q And ny final question for you is, I'ma
[ittle unclear about your testimny of these RTO
demand progranms. \What are those.

A Those are mechani sms that provide payment
streanms for programs |ike ConmEd's Nature First
Program So ComEd actually receives -- there are two
different prograns that Nature First participates in.
One is a capacity market program where -- just
because Nature First is avail able whenever PJM
decl ares a demand response event when there are
constraints on the system the program receives a
payment simlar to any other capacity resource within
PIM Now, in addition to that payment stream,
there's also an energy market paynent stream
avail able that M. Eber described and that 1've
described in ny testinony that would allow the
programto receive energy paynments.

Q But these come from outside sources, then,
t hey wouldn't be subsidized by the rate payers,
necessarily?

A Not necessarily, that's correct.

JUDGE SAI NSOT: Ckay. OCkay. Thank you. I
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have no further questions.
MS. McKI BBI N: Thank you.
JUDGE SAI NSOT: Thank you.
Okay. MWhat's next?

MR. PABIAN: | think we have to introduce our
DR' s.

MR. WETZLER: Per haps after the data requests
are in the record so there's no question they're in
the record, | can renew nmy notion, your Honor.

JUDGE SAI NSOT: How many DR responses do we
have?

(Di scussion off the record.)
(Change of reporters.)

JUDGE SAI NSOT: Do you have anyt hing,
M . Reddick, in 05407?

MR. REDDI CK: Yes, | do.

MR. REDDI CK: For I1EC in Docket 07-0540, and
this would be let's go with Il EC Group Exhibit B,
even though there isn't an Ain this docket, just to

avoid confusi on.

JUDGE SAI NSOT: You think that that would avoid

confusion?
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MR. REDDI CK: It would help ne.
Okay "A." The "As" have it.

JUDGE SAI NSOT: \What was the | ast one you
subm tted?

MR. REDDICK: It was in a different docket.

JUDGE SAI NSOT: In a different docket.

Go ahead. "B" m ght confuse ne,

t hough.

MR. REDDI CK: Okay. Group Exhibit A in Docket
07-0540.

JUDGE SAI NSOT: You can approach.

MR. REDDI CK: It would be the Environmental Law
and Policy Center response to |IIEC 1-1. St aff
W tness Lazare's response in Docket 07-0540 to IIEC
1-5.

JUDGE SAI NSOT: M . Reddick, are we done with
05407

MR. REDDI CK: No, that's the second docunment. |
have nore.

JUDGE SAI NSOT: Let's do all of the 0540, then
go back to 0539.

MR. REDDI CK: Correct.
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We were at Staff Wtness Lazare. And
we have several data responses from Conmmonweal t h
Edi son, Commonweal th Edi son response to IIEC 2.1.

JUDGE SAINSOT: W're calling this whole thing
|  EC Group Exhibit A, right?

MR. REDDI CK: Correct.

JUDGE SAINSOT: You won't mnd if | wite that
on top?

MR. REDDI CK: | woul d appreciate it.

Comonweal th Edi son response to |IIEC
Request 2. 4.

JUDGE SAI NSOT: Ckay.

MR. REDDI CK: Commonweal t h Edi son response to
| | EC Request 2.5, and Commonweal t h Edi son response to
| | EC Request 3-1.

JUDGE SAI NSOT: Al right.

(Wher eupon, |1 EC Cross Exhibit A
was adm tted into evidence.)

JUDGE SAI NSOT: So now, you've got -- you've
got sonmething for 0539?

MR. REDDI CK: Yes. But | thought we were going

to -- does anybody el se have any?
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JUDGE SAI NSOT: \Who el se?

MR. KELTER: ELPC has Group Exhibit 1.0 for
Docket 07-0540. And, again, it's a number of data
responses that have been stipulated to, and we wil
circulate a list of all those responses to the
parties.

JUDGE SAI NSOT: \What else do we have that's
going to be entered pursuant to stipulation?

MR. JOHNSON: Your Honor, ConmEd has a Group
Exhibit, as well.

JUDGE SAI NSOT: Ckay.

MR. JOHNSON: Move to admt ComEd Cross or
actually, | guess we are calling them group exhibits,
so ComEd Group Exhibit 1. It will have five subparts
the first is the AG s responses to ComEd's data
request that's nunbers 1.02 to 1.28.

We have the Citizens Utility Boards'
responses to ConEd's data request. It's only one
response, 1.10.

ELPC' s responses to ConmkEd's data
request Nos. 1.02 to 1.04.

NRDC' s responses to ComEd's data
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request Nos. 1.02 to 1.05.

And Staff responses to ConEd's data
request Nos. 1.02 to 1.08.

' m sorry. | said there was five at
t he begi nni ng. There is actually six.

So the last one is IIEC' s responses to
ConmEd' s data requests Nos. 1.02 through 1.009.

JUDGE SAI NSOT: And these all, for the record,
is ComEd Group Exhibit 1.

(Wher eupon, ConEd Group Exhibit
No. 1 was admtted into
evi dence.)

JUDGE SAI NSOT: \Whose next?

MR. WEXLER: Your Honor, Alex Weschler --

JUDGE SAI NSOT: Hold on let's get M. Reddick
out of the way before you start yours.

JUDGE SAI NSOT: \Where is he? Just because this
is routine. | take it there is nobody else?

MR. WEXLER: Your Honor, |'m putting in a
stipul ated exhibit as well for data responses. This
isn't a nmotion.

JUDGE SAINSOT: So we're not worried about this
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big thing here?

MR. WEXLER: W

with this process, but right now we're not.

SAI NSOT: Ms. Fonner.

will be as soon as we are done

JUDGE

MS. FONNER: We have CNE Group Cross-Exhibit 1,

whi ch are the responses to requests CES 1.1,

1.2 and

1.5 stipulated by the Commonweal t h Edi son Conpany.

CNE Cross-Exhibit

2 is a stipulation

with the Natural Resources Defense Council.

CNE Cross- Exhibit

with Citizens Utility Board.

3 is a stipulation

is a stipulation with the Environmental Law and

Policy Center simlar

These go to the wi tness'

related to the state advisory process

JUDGE SAI NSOT:
MR. WEXLER: I
Pur sua

Commonweal t h Edi son,

to the Ameren docket.

(Wher eupon,

And CNE Cross-Exhibit 4

testi nony

in 07-0540.

CNE Cross-Exhibit

Nos. 1, 2 and 3 was adm tted

into evidence.)

You' ve got
do.
nt to a sti

NRDC woul d

somet hi ng routine?

pul ation with

like to submt

NRDC
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Cross-Exhibit 1.0, which is Commonweal th Edi son
responses to NRDC Data Requests 1-1, 1-2, 1-3, 1-4,
1-6, 1-7, 1-9, 1-10 and 1-11.

JUDGE SAI NSOT: Ckay. Thank you.

(Wher eupon, NRDC Cross Exhibit
No. 1.0 was admtted into
evi dence.)

MR. KELTER: Does anybody have anything el se
after M. Reddick is finished and M. Weschler's
motion?

MS. HEDMAN: | do have a question will the
court reporter be posting on e-docket as cross
exhibits --

JUDGE SAI NSOT: Pardon me?

MS. HEDMAN: W Il these itens be posted

on e-docket? Typically, the court reporter will post

all of our cross-exhibits on e-docket. These are
simlar to cross-exhibits.

The question is whether or not since

they are being admtted into evidence and part of the

record whether or who is going to put them on

e-docket ?
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JUDGE SAI NSOT: That's nmy job.

MS. HEDMAN: You're doing that?

JUDGE SAI NSOT: Right. And it's not only the
cross-exhibits. It's everything.

MS. HEDMAN: Thank you. That makes our life
easi er.

MR. WEXLER: Your Honor, do you want to hear
argument on the motion now and give M. Reddick a bit
more tinme?

JUDGE SAI NSOT: | think that's an excell ent
proposition.

MR. WEXLER: Let me try this one nmore tine.

| think there are really two pertinent
issues at play in our notion to admt in our DC
Exhi bit 2.0.

The second issue is whether or not
this was raised by Commonweal t h Edi son, that docunment
somehow constitutes a perm ssible hearsay.

"Il get to that in a second.

The first issue is whether or not
Commonweal t h Edi son stipul ated responses prepared by
their witness, M. Hall, to NRDC cross-exhibit --
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NRDC Cross-Exhibit 1.0, which has just been admtted.
"' m tal ki ng about Request No. NRDC 1-3, which is
found on the third page of that exhibit, plus the
fact that this document is governnent-sponsored
survey, publicly available study -- excuse ne --
publicly avail able on the web site of a sister
Commerce Commerce is sufficient to allow it into
evidence in this case.
If I could read to, your Honor, very
briefly the questions we posed and the answers
M. Hall provided: "Question B:
"I's M. Hall famliar with the
study prepared by ITRON, titled 2004/ 2005
statewi de residential retrofit
single-famly energy efficiency rebate
eval vuation, dated October 2, 2007
avai |l able at..."
There is a live web |ink.
"Answer : Yes.
"Question: Does M. Hall believe
the results of this study, of the | TRON

study will be used to modify the savings
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val ues for CFLs in DEER?"

MR. PABI AN: M . Weschler, you want nme to read
the conplete answers?

MR. WVEXLER: You want nme to read your
obj ections?

MR. PABI AN: | want you to read the conplete
answers.

MR. WEXLER: "W t hout waiving the objection,
ConmEd states as follows: Yes. All right."

You want ne to read: "ConEd objects to this
request on the basis that it seeks information that
is neither relevant nor reasonably calculated to | ead
to the discovery of adm ssible evidence without
wai ving this objection, which you just did.

MR. LYON: We don't believe we waived our
obj ections.

MR. WEXLER: Then | would like to cross-exam ne
M. Hall. If you don't believe that you waived your
objections to the answer "yes."

MR. LYON: No, we do not waive our objections
to the answer. By giving the answer "yes," we are
not waiving the other objections to the question.
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The answer "yes" stands on its own.

Yes, M. Hall is famliar with the

report. But that does not waive our objections that
the report is not relevant, which is why we want you
to read the whole answer because it raises -- | nmean
's relevant to the argument that we're making

whet her the report shouldn't be admtted.

MR. WEXLER: Your Honor, | will happily

stipulate that when | read M. Hall's responses, |I'm

only relying on that response.

s that okay?
MR. LYON: Okay.
MR. WEXLER: "Are you aware of the study? Yes."

"Does M. Hall believe that the
results of the ITRON study will be used to
modi fy the savings values or CFLs in DEER
during the next year update?

"Answer : M. Hall believes the study
referenced in Subpart B of this request may
be used in DEER as one of the information
sources for any nodifications of the

saving values for CFLs in DEER."
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"Question:

Does M. Hall

b

elieve

t hat ComEd should use DEEMED CFL savi ng

val ues consistent with t

"Answer : No.

he I TRON study?

"Question: If the answer

i's no, why

not ?

"Answer : --"

JUDGE SAI NSOT:

Counsel ?

bel i eve that

MR. WEXLER: VWher e

t

o C

Where you going with this,

| m goi ng, your

t hese answers and responses

Honor, is

n

combi nation with the publicly avail able and

gover nnent al nature

of this report

adequate to establish its genuineness and

aut henticity.

is more than

And if | asked M. Hall these
guestions on cross, and this is a cross-exhibit, and
he had given those answers, | would have then noved

this exhibit

or

not

Now,
the exhibit

JUDGE SAI NSOT:

into evidence.

| ' m happy to tal k about whet her

is hearsay or

Exactly.

it's rel evant.

Exactly.

And t hen
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counsel would have had the opportunity to do redirect
or otherw se resuscitate, whatever that word is, his
wi t ness. Exactly.

The trouble is that's not what
happened here.

MR. WEXLER: Your Honor, as M. Pabian said at
t he beginning of this hearing when we were off the
record, these responses were submtted in lieu of
cross and on waiver of cross.

And as the Attorney General has
correctly noted, they are in effect cross-exhibits. |
believe they should be treated as cross-exhibit
gquesti ons and answers.

| f Commonweal th Edi son was not happy
with that arrangement, then they should not have
entered into the stipulation and we would have
happily cross-exam ned him

MR. PABI AN:  Wait a m nute.

The stipulation was to the adm ssion
of the answers, but we didn't stipulate to the
adm ssion of the exhibit. That was the stipulation.

MR. WEXLER: The stipulation was, though, that
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the answers were in |lieu of cross-exam nation; in
ot her words, they constitute cross-exam nation.
MR. PABI AN: The stipulation was the
consi deration of the waiver of cross-exam nation.
JUDGE SAI NSOT: ' m sorry. \What you submtted

does not constitute cross-exam nati on.

It may have some cross features, but
it does not constitute cross-exam nation.

It is not the sanme thing as
Cross-exam nati on.

It may chip away, you think, in sonme
way, but it is not cross-exam nation.

My problemwith this is that you could
have just asked him about this.

You know, when you have a tome, this
just | eaves -- first of all, it |leaves a bit of a
free-for-all situation because it allows sonmebody who
has the time, which may not include anyone in this
room but to sift through it and pick anything they
want in it, once | admt it into evidence, and use it
anyway they want.

And | don't think that's fair to the
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parties, and | also don't think it's fair to ComEd.

If you wanted to use this tonme to
shape your position, then the way to do that is with
Cross-exam nati on.

And, frankly, the questions that you
asked, at | east the ones that you read, just are very

basi c questions. They aren't questions that would

i nvoke use of this document. They're just questions
that "do you know this?" "Yeah." "D d you use it?"
“"No."

They're not questions that would
conmpel entry of this document into the record in
order to make it clear exactly what it is or
somet hi ng.

MR. WEXLER: Your Honor, of course, |
understand the point you're making.

| think to the extent to which you're
saying that the document wasn't properly
aut henticated, | would respectfully disagree with
t hat .

| think the fact that it's a

publically avail abl e governmental study combined with
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the witness' famliarity with it --
JUDGE SAI NSOT: | don't think there is any
guestion that it's authentic.

| don't think there is any question
that it's a tonme. You know, this |ooks very real to
me. It | ooks like something -- I'"mholding it up for
the record.

It | ooks Iike something a public
utility comm ssion m ght publish.

My problemis that by not introducing
it through a witness, there's no -- it's just w de
out there for anybody's use for any reason at all
t hat they want.

If you introduced it through your
expert or through cross-exam nation, then it would be
i ntroduced for sonme theory.

But what you have here now in the
sense is the nost clear form of hearsay because
you're entering this solely to prove the truth of the
matter asserted therein, and for no other purpose
than to establish a theory.

Having said that, | realize that
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something like this would fall within an exception. |
don't mean to say that this is not something out --
that's outside the hearsay rule, but there's no
purpose for which it is you've assigned it other than
it's a tome on the subject.
So your motion is denied, Counsel. |I'm

sorry.

MR. WEXLER: Thank you, your Honor. JUDGE

SAI NSOT: Okay. Thanks, everybody.
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Have a good weekend.
(Wher eupon, these proceedings

wer e adj ourned.)



